United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,818 
/ 
ROLAND B. REDFIELD, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the Detrs: . sumo Circuit 


FILED ~sEP 2a 1963 


CLERK 


Indictment, Filed July 23, 1962 


Plea of Defendant, Filed July 27, 1962 


Motion for Bill of Particulars: Pursuant to Rule 7-F of the 
Federal Rules of Criminal Proceedure, Filed 
August 17, 1963 oo ee ts 


Motion to Dismiss the Indictment: Pursuant to Rule - 48 (b) of 
the Federal Rules of Criminal Proceedure, Filed 
September 11, 1962 en ae Coe 


Clerk's Certificate - Verdict of Jury, Filed March 6, 1963 
Defendant's Instruction No. 11, Filed March 8, 1963 
Defendant's Instruction No. 12, Filed March 8, 1963 
Defendant's Instruction No. 13, Filed March 8, 1963 
Defendant's Instruction No. 14, Filed March 8, 1963 
Judgment and Commitment, Filed April 11, 1963 


Notice of Appeal, Filed April 22, 1963 


JOINT APPENDIX 
[Filed July 23, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on May 1, 1962 


THE UNITED STATES OF AMERICA ) Criminal No. 626-62 
v. Grand Jury No. Orig. 
) 


ROLAND B. REDFIELD Violation: 26 U.S.C. 4742(a), 
4744 (a) 
(Unlawful transfer of marihuana; 
obtaining marihuana without 
payment of tax) 
26 U.S.C. 4704(a), 
21 U.S.C.:174 
(Possesion and facilitation of 
concealment and sale of nar- 
cotic drugs, knowing same to 
have been imported contrary 
to law) 


The Grand Jury charges: 
On or about November 4, 1961, within the District of Columbia, 
Roland B. Redfield transferred 670 milligrams of marihuana to J. B. 


Thompson, not in pursuance of a written order of said J. B. Thompson 
on a form issued for that purpose as provided by law. 


SECOND COUNT: 
On or about November 4, 1961, within the District of Columbia, 
Roland B. Redfield, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741 (a), Title 26, United States 
Code, obtained about 670 milligrams of marihuana without having paid 
such tax. 
THIRD COUNT: 
On or about November 11, 1961, within the District of Columbia, 


Roland B. Redfield transferred 810 milligrams of marihuana to J. B. 
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Thompson, not in pursuance of a written order of said J. B. Thompson 
on a form issued for that purpose as provided by law. 
FOURTH COUNT: 

On or about November 11, 1961, within the District of Columbia, 
Roland B. Redfield, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741(a), Title 26, United States Code, 
obtained 810 milligrams of marihuana without having paid such tax. 
FIFTH COUNT: 

On or about November 23, 1961, within the District of Columbia, 
Roland B. Redfield transferred 490 milligrams of marihuana to J. B. 


Thompson, not in pursuance of a written order of said J. B. Thompson 


on a form issued for that purpose as provided by law. 
SIXTH COUNT: 

On or about November 28, 1961, within the District of Columbia, 
Roland B. Redfield, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741(a), Title 26, United States 


Code, obtained about 490 milligrams of marihuana without having paid 
such tax. 
’ SEVENTH COUNT: 

On or about January 25, 1962, within the District of Columbia, 
Roland B. Redfield transferred 330 milligrams of marihuana to J. B. 
Thompson, not in pursuance of a written order of said J. B. Thompson 
on a form issued for that purpose as provided by law. 

EIGHTH COUNT: 

On or about January 25, 1962, within the District of Columbia, 
Roland B. Redfield, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741(a), Title 26, United States Code, 
obtained about 330 milligrams of marihuana without having paid such tax. 
NINTH COUNT: 

On or about April 26, 1962, within the District of Columbia, Roland 
B. Redfield purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, 2 narcotic 
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drug, that is, forty-three capsules containing a mixture totaling about 
1,805 milligrams of heroin hydrochloride, quinine byerochloriue, milk 
sugar and mannitol. 
TENTH COUNT: 

On or about April 26, 1962, within the District of Columbia, Roland 
B. Redfield facilitated the concealment and sale of a narcotic drug, that 
is, forty-three capsules containing a mixture totaling about 1,805 milli- 
grams of heroin hydrochloride, quinine hydrochloride, milk sugar and 
mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Roland B. Redfield, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the ninth 
count of this indictment. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


Foreman. 


[Filed July 27, 1962] 
PLEA OF DEFENDANT 

On this 27th day of July, 1949, the defendant Roland B. Redfield, 
appearing in proper person and by his attorney (not present), being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not ‘guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


Charles F. McLaughlin 
Presiding Judge 
Criminal Court # ASSIGN. 


* * * 


[Filed Aug. 17, 1963] 


Motion for Bill of Particulars: pursuant to Rule 7-F of the Federal 
Rules of Criminal Proceedure. 

Comes now Roland B. Redfield being first duly sworn according to law 
depose, and say that Iam the petitioner in the above intitled cause, and 
respectfully move this honorable court to grant the petitioner a bill of 
particulars, to enable petitioner to properly prepare a defence to the 
alleged charges: 


1. Acopy of the complaint upon which the warrant was issued and all 
other supporting affidavits. 
2. Acopy of the warrant. 
3. Acertified copy of the preliminary examination proceedings before 
the commissioner. 
4, Acertified copy of the chemist's report of the findings in the indict- 
ment. 
5. A list of all witnesses who testified before the grand jury. 
6. A list of all proposed witnesses to testify for the government at the 
trial. 

CONCLUSION 
I respectfully move this court to grant the instant motion, which will en- 
able petitioner to prepare a deffence. Petitioner prays that said motion 
be granted in forma paupris petitioner's affidavit of property is on file 
in this court for this petitioner forever prays. 


/s/ Roland B. Redfield 
Petitioner 


Proof of Service 
I Roland B. Redfield do hereby certify, that I have on this 16 day of Aug. 
1962, forwarded a copy of all the forgoing to Mr. David C. Adcheson at 
his office United States courthouse Washington D. C. 


/s/ Roland B. Redfield 
Petitioner 


[JURAT| 


[Filed Sept. 11, 1962] 


Motion to dismiss the Indictment: pursuant to Rule - 48 (b) of the Federal 
Rules of Criminal Proceedure. 


Comes now Roland B. Redfield, being first duly sworn according to law 
depose, and say that I am the petitioner in the above entitled cause, and 
respectfully move this honorable court to dismiss the indictment for 
reasons as follows: : 


1. Petitioner was called to answer the indictment in the above entitled 
number, without being presented with a copy of same, in violation of 
Rule - 10 of the federal Rules of Criminal Proceedure. 


2. Petitioner answered said indictment without the assistance of counsel 
in violation of the Rule 44 of the Federal Rules of Criminal Proceedure. 


3. There is and has been unnecessary delay in bringing the petitioner to 
trial, in violation of the speedy trial clause of the Sixth Ammendment. 


Indictments Answered" and their dates 


1. The first indictment was dropped on the 30th of July 1962, but the 
petitioner was not informed of this action until August 17, 1962. Said 
indictment 492-62 charges are the same as criminal no. 626-62, which 
petitioner answered on July 27, 1962 which at this time no bond was set, 
also without assistance of counsel. This is in violation of rules 44, rule 
48A, and 46A of the federal rules of criminal proceedure. On August 24, 
1962 the petitioner answered another indictment, at which time bail bond 
was set at $10,000, and this was an excessive bond for such a charge. 


Furthermore the petitioner was not represented by counsel and this one 

why bond was set so high against him? Surely this is not in compliance - 
with the eigth ammendment of the constitution, and rule 44 of the federal 
Rules of Criminal Proceedure. 
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CONCLUSION 


Petitioner respectfully move this honorable court to grant the instant 
motion, and dismiss the indictment for lack of due process of law, and 
for such other relief as this court may deem necessary, and sufficient 
for this petitioner forever prays. 
Respectfully submitted in good faith: 
/s/ Roland B. Redfield 
| Certificate of Service] 
[JURAT] 


[Filed March 6, 1963} 
[Clerk's Certificate - Verdict of Jury] 


On this 6th day of March, 1963, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon after hearing the 
instructions of the Court the alternate juror is discharged and the jury 
retires to deliberate; thereupon the said jury returns into court and upon 
their oath say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


Henry A. Schweinhaut 
Presiding Judge 
Criminal Court # 6 


* Ke 


[Filed March 8, 1963] 
DEFENDANT'S INSTRUCTION NO. 11 


With respect to the tenth count of this indictment, you are instruct- 


ed as a matter of law that the burden is on the prosecution to prove that 
heroin was concelaed and sold by the defendant, that this heroin had been 
imported contrary to law, and that the defendant knew of the unlawful im- 
portation. If you have a reasonable doubt as to any of these elements, 


then you must acquit the defendant. 


/s/ William C. Wise 


Attorney for Defendant 
* * * 


AUTHORITY 
21 USC 174, Harris v. U.S. 359, U.S. 1023 (1959) 


[Filed March 8, 1963] 
DEFENDANT'S INSTRUCTION NO. 12 


You are instructed that if you do not believe the defendant's denial 
of having made the sales of marihuana charged in the indictment, but 
believe that he was entrapped into making such sales by the Government, 
you should find the defendant not guilty. You should find the defendant not 
guilty because of entrapment by the Government if you find that the officer 
induced the defendant to commit the offenses charged in the indictment 
and that the accused was not ready and willing without persuasion and 
was merely awaiting any propitious opportunity to commit the offense. 
On the first proposition, the burden of proof is on the defendant. On the 
second, the burden of proof is on the prosecution. In this case the officer 
has admitted making the purchase with Police Department funds and that 
he paid an intermediary to arrange for such purchases. Therefore, you 
must find the defendant not guilty unless the prosecution has convinced 
you beyond a reasonable doubf that the defendant was ready and willing 
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without persuasion and was awaiting any propitious opportunity to commit 
the offense. 


/s/ William C. Wise 
Attorney for Defendant 


* eK 
AUTHORITIES 


Surrells v. United States, 287 U.S. 435 
Sherman v. United States, 356 U.S. 369 
Hansford v. United States, 112 U.S. App. D.C. 359, 303 F. 2d 219. 


[Filed March 8, 1963] 
DEFENDANT'S INSTRUCTION NO. 13 


You are instructed as a matter of law that if you find the defendant 
committed the crime charged by the Government, you may then consider 
whether the defendant may be found not guilty by reason of a diseased 
or defective mental condition. As the defendant has introduced some 
evidence of a diseased or defective mental condition, you must find the 
defendant not guilty by reason of a diseased or defective mental con- 
dition, unless the Government has proven to you beyond a reasonable 
doubt that the criminal acts were not the product of a mental disease 
or defect. If you the jury believe beyond a reasonable doubt that the 
accused was not suffering from a diseased or defective mental condition 
at the time he committed the criminal act charged, you may find him 
guilty. If you believe he was suffering from a diseased or defective 
mental condition when he committed the act, but believe beyond a rea- 
sonable doubt that the act was not the product of such a mental abnor- 
mality, you may find him guilty. Unless you believe beyond a reason- 


able doubt either that he was not suffering from a diseased or defective 


mental condition, or that the act was not the product of such abnormal- 


ity, you must find the accused not guilty, by reason of insanity. 
However, it should be clear in your minds that the defendant has 
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no burden to prove that he is suffering from a mental disease or that 

the mental disease caused the crime. It is the burden of the Government 
to prove to you beyond a reasonable doubt that the defendant is not suffer- 
ing from a mental disease or defect, or failing that, to prove to you be- 
yond a reasonable doubt that such mental abnormality did not cause the 
crime. 

By definition, mental disease or defect as used by us includes any 
abnormal condition of the mind which substantially affects mental or 
emotional processes and substantially impairs behavior controls. 

When we say the defense of insanity requires that the act be a 
"product of" a disease or defect, we mean that the facts on the record 
are such that you are able to draw a reasonable inference that the accused 
would not have committed the act he did commit if he had not been dis- 
eased or defective as he was. There must be a relationship between the 
disease and the act, and that relationship, whatever it may be in degree, 
must be critical in its effect in respect to the act. The term "product 
of"? means that the facts concerning the act are such as to justify rea- 
sonably the conclusion that "But for this desease the act would not have 
been committed." 


You are further instructed that you may accept or reject the expert 


‘medical testimony in this case relating to whether the defendant was 
suffering from a mental disease. You are not determining whether 
the defendant was diseased in a medical sense. You are to determine 
whether he was diseased in a legal sense, and in so doing you are making 
a moral judgment as the trier of fact. The question of medical ‘disease 
is only one of the factors in your determination. : 

You are further instructed that if the defendant is found not guilty 
by reason of a mental disease or defect, he will not be released upon 
his acquittal. He will be confined in a mental hospital until such time 
as the hospital authorities and the Courts are satisfied that he has re- 
covered his sanity and that he will not be dangerous to himself, or to 
society, if released. If acquittedby reason of a mental disease or defect, 
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he will be presumed to be insane and will be confined to a hospital for 
the insane so long as the public safety and his welfare so requires. 


/s/ William C. Wise 


Attorney for Defendant 
**e * 


Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862, (1954); 
Carter v. United States, 102 U.S. App. D.C. 227, 252 F. 2d 508 (1957); 
Lyles v. United States, 103 U.S. App. D.C. 22, 154 F. 2d 727 (1957); 
McDonald v. United States, D. C. Cir. - F 2d (No. 16,304 decided 10/8/62). 


[Filed March 8, 1963] 
DEFENDANT'S INSTRUCTION NO. 14_ 


The defense has offered a three-fold defense. The defendant flatly 
denies that he made the sales to Officer Thompson on November 4, 1961, 
November 11, 1961, November 28, 1961, and January 25, 1962, with which 
he is charged in the indictment. The defense also contends that if you do 
not believe the defendant, but believe the testimony of Officer Thompson, 
you should find the defendant not guilty because Thompson's testimony 
discloses that the defendant was entrapped into making the alleged sales. 
Thirdly, the defense insists that if you do not believe the defendant's 
testimony, he should be found not guilty because he was suffering from 
2 mental disease or defect at the time he allegedly committed the acts 
charged in the indictment. You are instructed that these defenses are 
alternative, but not inconsistent. It is consistent with defendant's denial 
of the transactions to urge that if you believe they did occur, the Govern- 
ment's evidence as to how they occurred indicates entrapment and also 
that the defendant was suffering from a mental disease or defect at the 
time of the alleged transactions. 


/s/ William C. Wise 


Attorney for Defendant 
* * * 


AUTHORITY 
Hansford v. United States, 112 U.S. App. D.C. 359, 303 F. 2d 219. 


[Filed April 11, 1963] 
JUDGMENT AND COMMITMENT 


On this 11th day of April, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William C. 
Wise, Esquire. : 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Sections 4742(a), 4744(a), Title 26 U.S. Code, Violation of Section 4704 (a), 
Title 26 U.S. Code, and Violation of Section 174, Title 21 U. S. Code as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Twelve (12) Years on each of Counts 1, 3, 5 
and 7; Three (3) Years to Ten (10) Years on each of Counts 2, 4, 6 and 
8; Three (3) Years to Ten (10) Years on Count 9; Twelve (12) Years on 
Count 10; Said sentences by the counts to run concurrently. 

"IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 
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United States District Judge. 
The Court recommends commitment to: Lexington, Kentucky. 


[Filed April 22, 1963] 


NOTICE OF APPEAL 


Name and address of appellant 


Roland B. Redfield 
D.C. Jail 


Name and address of appellant's attorney 


William C. Wise 
615 Perpetual Building, Washington 4, D. C. 


Offense 
Violations of Narcotics Acts 26 US. C. 4742 (a), 4744(a), 4704(a), 
21 U.S.C. 174 
Concise statement of judgment or order, giving date, and any sentence 
Adjudged on April 11, 1963, of having been convicted upon a verdict 
of guilty and sentenced to terms of twelve years on certain counts and 
to leaser terms on other counts, all to run concurrently. 
Name of institution where now confined, if not on bail 
D. C. Jail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
/s/ Roland B. Redfield 
Date Appellant 


/s/ William C. Wise 
Attorney for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Trial Court can deprive Appellant of consideration 
by the jury of the defense of entrapment in connection with alleged sales 
of marihuane on the grounds that there is no factual basis in the record 
for such defense when the evidence shows officiel inducement by the 
Government, including such matters as its initiation of the transaction, 
the use of Government money, the use of an unsuspecting private person 


as a channel to Appellant, and the incentive or "reward" provided to 


Appellant by the Government of a means to finance his narcotics addiction 


habit. 

2. Whether the trial Court may deprive Appellant of doautderativn 
by the jury of his defense controverting the essential elements of al 
U.S.C. § 17%, which in essence charges wrongful trefficking in narcotics 
drugs, by stating to the jury that he should be found guilty unless his 
possession of heroin, which is not the violation in the statute, is 
shown to be a lawful, authorized possession. 

3. Whether on Appellant's alternative defense of insanity the 
Trial Court properly placed the burden of proof on the Government when 
the Court's statements indicated thet the jury in order to acquit had to 
meke an affirmative conclusion that Appellant was suffering from a mental 
disease or defect and that the acts in question were the product of such 


abnormality. 


4. Whether the Trial Court erroneously prejudiced Appellant | 
on the alternative defense of insanity with the statement to the jury 
that Appellant's clinical psychologist witness -- who had been qualified 
by the Court as an expert to give an opinion as to the mental condition 
of Appellant -- was not trained in the study of the mind. 

5. Whether Appellant has been deprived of his constitutional 
rights to a speedy trial and due process of law in connection with a 
alleged sale of marihuana to an undercover police officer when the | 


Government delays 173 days or almost six months before initiating the 


prosecution and apprising Appellant of the charges, thereby prejudicing 


Appellant in preparing an effective defense to the indictment. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,818 


Ve 
UNITED STATES OF AMERICA, 


Appellee. 


Forma Pauperis Appeal from a Judgment of the 


United States District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


In an indictment filed in the United States District Court for the 
District of Columbia, Appellant was charged with violations of al U.S.C. 
§ 17k, 26 U.S.C. § 4704(a), 26 U.S.C. § 4742(a) and 2% U.S.C. § 47H4(a). 
Appellant pleaded not guilty, was tried in the District Court, convicted 
on all counts, and sentenced to imprisonment for terms of twelve years 
on certain counts and to lesser terms on other counts, all to run con- 


currently. The District Court had jurisdiction pursuant to the Act 


of June 25, 1948, c. 645, 62 Stat. 826, 18 U.S.C. § 3231. 
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Appellant filed a Notice of Appeal to this Court from the District 
Court judgment (J.A. 12) and was authorized to proceed on appeal with- 
out prepayment of costs. This Court has jurisdiction pursuant to the 
Act of June 25, 1948, c. 646, 62 Stat. 929, 930, as amended, 28 U.S.C. 
§§ 1291 and 1294. 

STATEMENT OF THE CASE 


Appellant was charged, in a ten count indictment filed July 23, 


192, with violations of the Federal Narcotics Laws (JA. 1-3). The 
first eight counts of the indictment refer to an alleged unlawful trans- 
fer of marihuana and the obtaining of marihuena without payment of the 
transfer tex in violation of 2% U.S.C. § 4742(e) and & U.S.C. 
§ 47uk(a), respectively. The indictment refers to four different 
transactions, each involving two counts, on the dates of November 4, 
1, 23, in 1961 and Jamuary 25, 19%2. The ninth count of the indict- 
ment alleges that on April 26, 1962, Appellant purchased, sold, dis- 
pensed and distributed narcotics in violetion of 2 U.S.C. § 4704(a). 
The tenth count of the indictment alleges a violation of el U.S.C. 
§ 17h, namely, that on or about April 26, 1962, Appellant facilitated 
the concealment and sale of a narcotic drug that had been imported, with 
the knowledge of the Appellant, into the United States contrery to law. 
On July 27, 192, Appellant pleaded not guilty to the charges in 
the indictment. On September 21, 1962, Appellant's motion to dismiss 
the indictment, inter alia, for lack of a speedy trial under the Sixth 
Amendment and Rule 48(b) of the Federal Rules of Criminal Procedure was 


heard and denied (J.A. 5-6). 
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The trial of Appellant was held in the District Court on February 
25, 2, 27, 28 and March 4, 5, and 6, 1963. At the conclusion of the 
Government's case, Appellant moved for a judgment of acquittal on the 
grounds, inter alia, of a lack of speedy trial, raising again the matters 
set forth in the motion that had been denied earlier in September 192 
(Tr. 269-81). The motion for judgment of acquittal was denied 
(fr. 294). 

With regard to the first eight counts of the indictment, the 
Government's case rested on the testimony of J.B. Thompson, an under- 
cover officer, Narcotics Squad, Metropolitan Police Department, who 
testified thet he purchased marihuana from Appellant on the four dates 
in question. Thompson joined the Metropolitan Police Department in 
August 1961 (Tr. 23). He was assigned duties as an undercover man 
seeking to make purchases of narcotics. His instructions were to "go 
out and make a purchase from anyone selling narcotics" (Tr. 130). The 
purchases were to be made with police funds, which Thompson had acquired 
from his superiors on the Narcotics Squad (Tr. 57-58). Thompson was 
not to make arrests in his undercover status (Tr. 4+). 

During the last part of August or the first part of September 191, 
Thompson struck up a friendship with Younger, a friend of Appellant 


(fr. 212). Thompson testified that he was parked in his automobile 


and he "just went up and made conversation with him" (Tr. 210). 


Thompson and Younger "began riding around in my auto, and we began 


going places. Then I became better acquainted with him. . ." (Tr. 213). 


Skis 
The subject of marihuana was brought up and Thompson inquired whether 
Younger knew where he could get some for him (Tr. 213). Younger's 
response was that he didn't know who Thompson was yet and that he 
"could be the police" or "could be anybody" (Tr. 213). 
After a mpnber ot Paes which Younger refused to acquire 
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marihuana for Thompson, he did then begin to make purchases of mari- 


buane for Thompson (Tr. 214, 215). ‘Thompson stated that "it took me a 


Little while to get in good with him" (Tr. 134-35). Younger explained 
that he didn't do "nothing for nothing” and therefore Thompson wasiays 
gave the money to Younger, pert of which was retained by Younger for 
bis efforts (Tr. 215). Thompson knew that Younger was a narcotics 
user, but under his police instructions he sought to reward Younger 
with money rather then marihuana (Tr. 132, 217-18). 

Tompson testified that on October 1, 1961, he met Younger end 
sought to have Younger make a purchase for him. ‘Thompson testified 
that it was on this date that he was introduced by Younger to Appellant ? 
although he “hed seen" Appellant before (Tr. 137). This meeting occurred 
in front of the Capitol Arena (Tr. 137). Thompson testified that he 
gave $3.00 of police funds to Younger who he observed then went and 
gave the funds to Appellant (Tr. 169). Younger then returned and gave 
Thompson two sticks of marihuena (Tr. 169). Thompson testified thet he 
had no conversation with Appellant at that time (Tr. 147-8). Further, 
he testified that he did not make a direct purchase from Appellant at 
that time and that the reason was "because I didn't know Rayfield 
[Reafiela]" (Tr. 168). | 
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Thompson further testified that on October 23, 1961, he met 
Younger at the Colt Lounge on lith Street, Northwest (Tr. 170). There 


was a Giscussion of narcotics and it was decided to obtain some drugs 


(fr. 171). Thompson testified that he gave Younger $4.00 of police 


funds and that the money was then given to Appellant. Thompson re- 
ceived back from Younger three sticks of marihuana (Tr. 172, 208). 

Thompson testified that on November 4, 1961, he approached 
Appellant in the Colt Lounge and inquired as to whether he had any 
marihuana (Tr. 25-26). He stated that he received four sticks of 
marihuana from Appellant in the bathroom of the Colt Lounge (Tr. 2). 
Thompson testified that the purchase was for $5.00 (Tr. 2), but he 
later testified that he -gave Appellant $4.00 and at a later time he 
gave $1.00 to Younger who he said had been told of the transaction by 
Appellant (Tr. 121-23). According to Thompson, this was done to keep 
on the good side of Younger so he would not "get on bad terms” (Tr. 136). 
Also, it was in reocgnition that Younger had introduced Thompson to 
Appellant as a source of narcotics (Tr. 209). 

Thompson testified that on November 11, 191, he acquired four 
sticks of marihuana from Appellant at the Colt Lounge for $5.00 in a 
transaction similar to that of November 4, 1961 (Tr. 28-29). Again, 
he later testified that he had given Appellant $4.00 and had subse- 
quently given a dollar to Younger (Tr. 149). 

Thompson testified that on November 23, 1961, he met Appellant at 


the Colt Lounge. After asking if he had any marihuane available, he 


Cee 


met Appellant outside the Colt Lounge at which time he received three 


sticks of marihuana for $4.00 (Tr. 30). However, Thompson's report 


showed that he hed given Appellant only $3.00 (Tr. 150-51). 

Thompson testified that on Jemary 25, 1962, he met Appellant in 
the Colt Lounge and asked whether Appellant hed any marihuana. He stated 
that he received three sticks of marihuana for $3.00 outside the colt 
Lounge (Tr. 31-32). 

Thompson testified that he did not make a complaint regarding the 
November 4, 1961 transaction until April 24, 192 (Tr. 51). 

Appellant testified that he was a narcotics addict and had used 
drugs since 1954 (Tr. 299-301). He stated thet his habit began after 
"major surgery" involving "sickle cell anemia" for which he had been 
discharged from the Army (Tr. 301). Appellant purchased narcotics for 
his own use and for the use of his friends (Tr. 303-04). He stated 
that he had made purchases for Younger and that on different occasions 
he and Younger had pooled their money buying narcotics and had shared 
the drugs (Tr. 305-06). Further, Appellant testified he had seen 
Officer Thompson in the presence of Younger (Tr. 306-07). Also, 
Appellant testified he had seen Thompson "walking up and down Fourteenth 
Street" but had never been introduced to him (Tr. 307). On two dif- 
ferent occasions, he had had conversations with Thompson. On one 
cecasion, Thompson had asked him to change a $5.00 bill (Tr. 307-08). 
On the other occasion, Thompson had asked Appellant in the Colt Lounge 


whether he had seen Younger (Tr. 308). Appellant denied making the 
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sales to Thompson as alleged in the indictment. Upon questioning by 
the Court as to the manner in which Appellant financed his narcotics 
habit, Appellant testified that at one time he had a job for $50.00 a 
week. Further, he received money from his wife, gambling, and "I 
begged" (Tr. 350-56). 

With regard to the ninth and tenth counts of the indictment, 
Appellant was arrested near the United States Court House on April 26, 
1962. Appellant had in his possession forty-three capsules of a 
narcotic drug, which were taken into custody by the arresting police 
officers (Tr. 248-56). The Government offered no further proof to show 
the essential elements which constitute the violation in the statutes 
involved in the ninth and tenth counts, but rested solely on the evi- 
dence that Appellent had narcotic drugs in his possession. 


With respect to the ninth and tenth counts of the indictment, 


Appellant testified that on April 25, 192, he and his wife were at the 


Colt Lounge on lth Street (fr. 322). There was a "general raid” by 
Federel Narcotics Agents in the area that evening (Tr. 322). The 
evidence of Federal Agents in the area on that evening is uncontra- 
dicted. Appellant testified that the agents "were chasing the peddlers 
and the drug addicts away” (Tr. 322). They were in pursuit of one who 
threw away a box. Appellant saw this and he knew the person to be a 
seller of drugs. Appellant picked up the box and went home with his 
wife (Tr. 323). The next morning, April 2%, 192, Appellant used seven 


of the capsules, which were heroin, and put the remainder in his pocket 
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(Tr. 323). Appellant was arrested on the morning of April 2%, 1962, 
near the United States Court House, at which time the heroin in the 
box was taken into custody by the police officers. | 

As to all ten counts, Appellant offered evidence on an alternative 
defense of not guilty by reason of insanity. On this issue, Appellant 
presented evidence through a clinical psychologist and a psychiatrist, 
whereas the Government presented evidence through two psychiatrists. 

At the conclusion of the presentation of evidence, Appellant re- 
quested that the Court instruct the jury on an alternative defense of 
entrapment. Appellant offered an instruction (J.A. 7-8) but the Court 
refused it and thus did not submit the alternative defense of entrapment 
to the jury (Tr. 808, 902). 

With regerd to the ninth count, the Court instructed the attoat 
on the basis of Appellant's possession of the heroin without a tax 
stamp: ) 

"You may infer from it that he is guilty of either Savona 

or selling or dispensing or distributing to some other person 


this heroin. But the defendant in this case has explained to, 
you his possession of this heroin. (Tr. 872.) 
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"Now, if you believe that testimony of the defendant, it 
would be at odds with and it would negative the fact that he © 
purchased or sold or distributed or dispensed to anyone else. 
He said he got it, he picked it up for his own use, and did 
in fact use it. If you believe that, or it creates a reason-: 
able doubt in your mind, then he would be not guilty of count | 
nine." (Tr. 873.) 


As to the tenth count, the Court instructed the jury as to the elements 


of the violation, as well as the provision that possession of heroin 
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shall be deemed evidence to authorize conviction unless the defendant 
shall explain the possession to the satisfaction of the jury. The 
Court went on and stated: 

"as I have told you, he has explained his possession of 

this narcotic, but under the tenth count of the indictment 

bis explanation of his possession mst show that he had a 

legal right to possess it. That is, authorized by some 

regulation of the Treasury Department to possess heroin. 

"Now it is evident that the possession of the narcotic 

is evidence sufficient to convict him of facilitating the 

concealment of narcotics unless he satisfactorily explains 

his possession of it. But the explanation mst be consis- 

tent with a legal, authorized possession of it, which can 

come about only through the Secretary of the Treasury in 

the form of regulations permitting the possession of it. 

If the explanation does not satisfy you of authorized, 

legal possession, you would have to find him guilty." 

(fr. 876.) 

Appellant objected to this instruction on the grounds that he did not 
have to show lawful possession in order to be found not guilty of the 
essential elements in 21 U.S.C. § 17% (Tr. 894). 

With regard to Appellant's alternative defense of not guilty by 
reason of insanity, the Trial Court in its instructions told the jury 
that the Government must prove beyond a reasonable doubt that the 
defendant had no mental disease or defect or, if he did, the acts he is 
charged with were not the product of his disease or defect (fr. 876-91). 


However, the Trial Court also made statements as follows: 


"But your task will not be complete upon finding, if you 
do, that the defendant had a mental disease or defect at the 
time of the offenses alleged here, or if you find that the 
government has failed beyond a reasonable doubt to prove the 
absence of a mental disease or defect when the acts charged 
were committed" (Tr. 883) (emphasis added). 


* * & * 
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"{wlhich is to say, that in order to escape criminal 
responsibility on the ground of insanity, you mst find 
that the defendant had a mental disease or defect at the 
time in question here, and that that mental disease or 
defect caused the crimes -- or the acts, rather -- and 
that, therefore, the acts were the product (Tr. 884.) 
(emphasis sited): 


* & & & 


"First, if you find thet he had a mental disease or defect, 

as I have defined that term, then you mst find also that 

if he hadn't had it, he wouldn't have committed these crimes. _ 
So that just a mental disease is not enough to excuse him -- 
the mental disease and the fact that the mental disease 
brought about these crimes -- that but for’ the mental disease 
he wouldn't have committed the crimes: If you find those two: 
conditions, this defendant must Meyers om criminal 
responsibility" (Tes 886) (emphasis ai 


Appellant objected to the instruction on the dnbudity issud on the grounds 
that it aid not properly place the burden of pi¥cof oh the Government to 
show that Appellant was sane, because of the portions of the instruction 
quoted above (Tr. 89-98). 

With regard to the insanity issue, the Court's instruction to the 
jury in connection with the defense clinical psychologist, Dr. Crofoot 
stated: 

"We have the psychologist who is not an expert in diagnoses of 

the mind, in the sense that he isn't trained, as a psychiatrist 

is, to study the condition of the mind. He studies -- and is 

trained in this study -- one's personality and the psychology 


that one possesses which he can, in a proper case, relate to | 
a mental condition" (Tr. 882). 


Appellant objected to this portion of the instruction as prejudicial 


(Tr. 894-96), in that Dr. Crofoot, as a clinical psychologist, was 
trained in the study of the mind and on the basis of his education and 


experience he had been qualified by the Court to give an opinion as to 


che 
the mental condition of Appellant. The Court made some further comments 
regerding Dr. Crofoot, again emphasizing that he was not trained in the 
study of the mind (Tr. 899-900). 

The jury found Appellant guilty on all ten counts of the indictment 
(Tr. 903-04). Appellant was sentenced to twelve years imprisonment on 
counts 1, 3, 5 and 7; three to ten years on counts 2, 4, 6 and 8; three 
to ten years on count 9; and twelve years on count 10 (J.A. 11). 


CONSTITUTIONAL PROVISIONS, 
STATUTES AND RULES INVOLVED 


The Fifth Amendment to the Constitution provides in pertinent part 
as follows: 


"No person . . . shall be deprived of . . . liberty 
without due process of law." 


The Sixth Amendment to the Constitution provides in pertinent part 


as follows: 


"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial ... ." 


Act of February 9, 1909, c. 100, 35 Stat. 614, as amended, 21 U.S.C. 
§ 174, provides as follows: 


"Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under 
its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same to have 
been imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned not less 
than five or more than twenty years and; in addition, may be 
fined not more than $20,000. For a second or subsequent 
offense (as determined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addition, may 
be fined not more than $20,000. 
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"Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury. 


"For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 1954." 


Act of December 17, 19U+, c. 1, 38 Stat. 785, as amended, 2 U.S.C. 
§ 4704, provides in pertinent part as follows: 


"(a) General requirement. -- It shall be unlawful for 
any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped package or 
from the original stamped package; and the absence of 
appropriate taxpaid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be found.” 


Act of August 2, 1937, c- 553, 50 Stat. 553, 55h, as amended, 26 


U.S.C. § 4742, provides in pertinent part as follows: 


"(a) General requirement. -- It shall be unlawful for 
any person, whether or not required to pay a special tax 
and register under sections 4751 to 4753, inclusive, to 
transfer marihuana, except in pursuance of a written order 
of the person to whom such marihuana is transferred, on a 
form to be issued in blank for that purpose by the Secretary | 
or his delegate.” 


Act of August 2, 1937, c. 553, 50 Stat. 555, as amended, 2 U.S.C. 
§ 4744, provides in pertinent part as follows: | 


"(a) Persons in general. -- It shall be unlawful for 
any person who is a transferee required to pay the transfer 
tax imposed by section 47h1(a) -- 
(1) to acquire or otherwise obtain any marihuana 
without having paid such tax, or 
(2) to transport or conceal, or in any manner 
facilitate the transportation or concealment of, any 
marihuena so acquired or obtained. 
Proof that any person shall have had in his possession any | 
marihuana and shall have failed, after reasonable notice and: 
demand by the Secretary or his delegate, to produce the order 
form required by section 4742 to be retained by him shall be 
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presumptive evidence of guilt under this subsection and 
of liability for the tax imposed by section 47h1(a).” 


Rule 48(b) of the Federal Rules of Criminal Procedure provides as 


follows: 
"Tp there is unnecessary delay in presenting the charge 

to a grand jury or in filing an information against a 

defendant who has been held to answer to the district court, 

or if there is unnecessary delay in bringing a defendant 

to trial, the court may dismiss the indictment, information 

or complaint.” 

STATEMENT OF POINTS 

Appellant intends to reply upon the following points in this appeal: 

1. The prial court erred in refusing to instruct the jury on the 
defense of entrapment regarding the alleged mrihuana sales, when the 
evidence of inducement on the part of the Government reised the possi- 
bility of entrapment as a factual issue for decision by the jury. 

2. On the tenth count of the indictment involving 21 U.S.C. § 174 
charging wrongful trafficking in narcotic drugs, the rial court erred 
in instructing the jury that it would have to find Appellant guilty 
unless his possession of heroin, which is not the prohibited act, was 
shown to be authorized, legal possession, which could come about only 
through the regulations of the Secretary of the Treasury. 

3. On the alternative defense of insanity, the Trial Court erred 
in not properly placing the burden of proof upon the Government when the 
court's statements indicated that the jury in order to acquit had to 
make an affirmative conclusion that Appellant was suffering from a 


mental disease or defect and that the acts in question were the product 
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of such abnormality. 

4. The trial court erroneously prejudiced Appellant on the alter- 
native defense of insanity with the statement to the jury that Ropaliantte 
clinical psychologist witness, who had been qualified by the court as 
an expert to give an opinion as to the mental condition of Appellant, 
was not trained in the study of the mind. 7 

5S. The Trial Court erred in not dismissing the indictment when 
Appellant's constitutional rights to a speedy trial and due process of 
law had been deprived by the Government's delay of almost six months 
in beginning the prosecution for the alleged marihuana sales. 

SUMMARY OF ARGUMENT 
I. 

The question before the Court is whether there was a factual basis 
in the record for submitting the question of entrapment to the jury. 
While there can be no clear guidelines as to “some evidence”, Appellant 
does not have to make out a conclusive case for jury consideration. 
Further, the evidence should be viewed in the light most beneficial 
to the Appellant and the question submitted to the jury if there is 
any foundation for it in the record. 

Inducement by the Government is shown in the record by the use 


of police money, the use of an unsuspecting . private citizen as a 


channel to Appellant, and the incentive provided to Appellant by the 


Government of a means to finance his narcotics addiction. These factors 


are enough to establish the possibility of entrapment and to raise a 
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Pactual issue of official inducement for the jury to decide one way or 
tne other. 
While there are no direct persuasive or coercive tactics present 


here, inducement of course may take many different forms. In this 


case the Government's use of an unsuspecting friend as a means of com- 


pleting the transaction with Appellant was a far more effective means 
of inducement than any amount of direct urging upon Appellant would 
have been. 

The question before the Court is not whether the facts in this 
case actually constitute entrapment, since that is a matter for the 
jury. Further, it is not significant now whether Appellant's case is 
strong or weak, since he has established the possibility of entrapment 
so that bis case is not so weak as to be nonexistent in the eyes of the 
law applicable to tnis subject. This is all that is required for consid- 
eration by the jury. 

The failure to instruct on entrapment in connection with the 
alleged marihuana sales requires that: the entire conviction be set 
aside. Since the Government elected to bring the separate and unre- 
lated marihuana and heroin charges in a single indictment, where the 
evidence of one affected the other in the eyes of the jury, there must 
be a new trial on all charges. 

II. 
On the ninth count the Trial Court told the jury that if Appellant 


could explain his possession of the heroin so as to controvert the 
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essential elements in the statute he should be found not guilty. How- 


ever, on the tenth count the Court instructed that, irrespective of ! 
Appellant's explanation of possession of the heroin, he would have to 
be found guilty unless his possession, which is not the violation under 
the statute, was shown to be a lawful, authorized possession. | 
The effect of the instruction on the tenth count was to deprive 
Appellant of his defense to the prohibited acts. While it is true that 
possession of heroin presumes a violation and is sufficient evidence 
for conviction, a legislative presumption must not operate to meses 
a party from presenting his defense to the main fact presumed. me 
statute does not charge mere possession, and Appellant's guilt or 
innocence can not turn solely on this point. Appellant must be given 
the opportunity to earn an acquittal by offering evidence Pe erties ee 


the presumption as to the ultimate facts. 


The instruction on the tenth count was erroneous and prejudicial, 


and requires reversal on both the ninth and tenth counts. It was con- 
fusing to the jury that Appellant's explanation of his possession of the 
heroin could negative the elements of one statute but not the other, 
particularly when both statutes charge unlawful trafficking in narcotic 
drugs. 
III. 

On the insanity defense, the Trial Court stated to the jury 

several times that the burden of proof was on the Government. However, 


the Court also made erroneous statements indicating that the jury hea to 
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reach a positive determination that Appellant was suffering from a 
mental disease or defect and that the alleged acts were the product of 
this illness, before it could render a verdict of not guilty by reason 
of insanity. These statements wrongfully placed the burden of proof 
upon the Appellant. 

The erroneous statements by the Court on burden of proof could 
not be overcome by other statements which properly placed the burden 
of proof upon the Government. There can be no assurance that the correct 
statements obliterated in the minds of the jurors the repeated erroneous 
statements. In short, the rule of law on burden of proof in insanity 
issues is plain and absolutely certain, and it mist be made plain and 
certain to the jury in such cases. 

Iv. 

On the insanity defense, Appellant presented a clinical psycholo- 
gist who was qualified by the Court to give an opinion as to the mental 
condition of Appellant. During the Court's instruction on the insanity 
question, there were statements that the clinical psychologist "is not 


an expert in diagnoses of the mind” and that he was not "trained in the 


study of the mind". These statements are prejudicial error requiring 


a new trial. 

The training of a clinical psychologist involves experience in 
the diagnosis of mental disorders, and it is on this basis that a 
clinical psychologist may be qualified to give an expert opinion con- 


cerning the existence of a mental disease or defect and its connective 
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relationship, if any, to criminal behavior. ‘the clinical paycticloatet's 
testimony, even though he is qualified by the Court, is rendered velue- 
less by statements to the jury that he is not trained in the very matters 
that allow him to testify. In such circumstances, it is impossible for 
the jury to receive fairly and impartially the views of the qualified 
clinical psychologist, which, as recognized by this Court, may ate an 
important bearing on the insanity question. ! 

Vv. 

Appellant was not arrested until April 2, 192 for the alleged 
sale of marihuana on November 4, 1961 -- a span of almost six months. 
This long delay constitutes an abridgement of Appellant's rights ee a 
speedy trial and due process of law. 

The constitutional guarantee to a speedy trial protects against 
unreasonable delays in presenting the formal charge, as well as against 
delays after the indictment and before trial. Appellant was prejudiced 
in preparing his defense by this delay, including his ability to 
establish his own whereabouts, companions as witnesses, etc. ‘The | 


Government can not take advantage of this handicap which resulted solely 


from its own deliberate act. Since the delay was purposeful and oppres- 


sive, the judgment mst be reversed. 


THE TRIAL COURT ERRED IN REFUSING APPELLANT'S 
REQUEST THAT THE JURY BE INSTRUCTED ON THE 
DEFENSE OF ENTRAPMENT 
Appellant requested that the Trial Court instruct the jury on the 
defense of entrapment (J.A. 7-8). This request was refused on the 


grounds that there was no factual basis for submitting the question 


to the jury (Tr. 808). This failure of the Court to instruct on entrap- 
L 


ment, depriving Appellant of this defense, necessitates a new trial. 
A. The Defense of Entrapment Involves a Factual Determination 
of Whether the Criminal Conduct was a Product of the 
Creative Activity of the Government or the Accused. 
The defense of entrapment has been firmly recognized in the 
Federal courts. Sherman v. United States, 356 U.S. 369, 372 (1958); 
Sorrells v. United States, 287 U.S. 435 (1932). As stated by the Supreme 
Court, the question presented is "whether the defendant is a person 
otherwise innocent whom the Government is seeking to punish for an al- 
leged offence which is the product of the creative activity of its own 
officials." Sorrells v. United States, 287 U.S. at 451; see Sherman v. 
United States, 356 U.S. at 372. 
While stratagem and stealth may be used by police officers in 


preventing crime and apprehending criminals "a different question is 


Y Appellant may of course maintain entrapment as an alternative de- 
fense, while at the same time denying the transactions. Hansford 


" United States, 112 U.S. App. D.C. 359, 361, 303 F.ad 219, 221 
192). 
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presented when the criminal desire originates with the officials of the 
Government, and they implant in the mind of an innocent person the : 
aisposition to commit the alleged offense and induce its commission 

in order that they may prosecute." Sorrells v. United States, 287 U.S. 
at 442; Sherman v. United States, 356 U.S. at 372. Ine recent oe 
Court case, entrapment was characterized as follows: "The gebiuet with 
which the defense of entrapment is concerned is the manufacturing of 
crime by law enforcement officers and agents." Lopez v. United States, 
373 U.S. 427, 434 (1963). (Emphasis by the Court.) Further, the bout 
stated thet the question of entrapment is raised when there has been 


"some showing of the kind of conduct by Government agents which may 


well have induced the accused to commit the crime charged." Lopez v. 


United States, 373 U.S. at 435. 

The issue of whether the intent to commit the criminal act origi- 
nated in the mind of the government officer or the accused involves a 
sometimes complex factual determination. In dealing with this factual 
matter in the case of United States v. Sherman, 200 F.2d 880 (end Cir. 
1952), Judge Learned Hand stated: 

". . . two questions of fact arise: (1) did the agent induce 

the accused to commit the offence charged in the indictment;' 

(2) if so, was the accused ready and willing without persuasion 

and was he awaiting any propitious opportunity to commit the 

offence." 200 F.2d at 882-83. (Emphasis added.) 
Unless the facts are so conclusive that the question can be decided as 
a matter of law, the issue of whether a defendant has been entrapped is 


for the jury, as part of its function of determining the guilt or 
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innocence of the accused. Sherman v. United States, 356 U.S. at 3773 
Masciale v. United States, 356 U.S. 386 (1958); Sorrells v. United 


States, supra. 

B. An Affirmative Defense to a Criminal Charge’ Should be 

Submitted to the Jury if There is Any Foundation in 

The Record to Support it. 

The issue before the Court in the instant case is whether 
there was a factual basis in the record for submitting the question of 
entrapment to the jury. In dealing with a complex matter such as deter- 
mining whether the criminal conduct was a product of the creative activ- 
ity of the Government or the accused, "there can be no sharp quantitative 
or qualitative definition of ‘some evidence'." Cf. McDonald v. United 
States, 312 F.2d S47, 849 (D.c. Cir. 192). However, one thing is 
clear. The amount of evidence need not be so substantial as to require, 
42 uncontroverted, a directed verdict of acquittal. McDonald v. United 
States, supra. Thus, Appellant does not have to make out a conclusive 
case. 

Furthermore, when analyzing the sufficiency of the evidence in 
this case, it should be viewed in the light most beneficial to Appellant. 
See United States v. Sawyer, 294 F.2d a4, 31 (4th Cir. 1961); Bell v. 
United States, 185 F.2i 302 (4th Cir. 1950). Thus, the justifiable 


inferences of fact most favorable to Appellant should be considered. 


2/ See Curley v. United States, 61 U.S. App. D.C. 389, 392, 160 F. 
23 229, 232 (1947), which recognized the necessity for giving 
"pull play” to the "broad . . - scope” of a "reasonable mind" -- 
the jury -- to draw justifiable inferences of fact. 
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In short, as stated by this Court: 
"Tn criminal cases, the defendant is entitled to have pre- 
sented instructions relating to a theory of defense for which 
there is any foundation in the evidence, even though the evi-' 
dence may be weak, insufficient, inconsistent, or of acubtful' 
credibility." Tatum v. United States, 88 U.S. App. D.C. 386, 
391, 190 F.2a 612, 617 (1951). 

Moreover, since the liberty of a human life is at stake in deciding this 

issue, "any real doubt should be resolved in his [Appellant's] favor." 

McDonald v. United States, supra. 


C. ‘The Record Contains Evidence of Official Inducement 
By the Government. 


The factual basis to support an instruction on entrapment is 
found primarily in the testimony of the undercover police officer, | 
Thompson. Thompson's instructions were to make purchases of narcotic 
@rugs and in order to accomplish this objective, he was given police 
funds (Tr. 57-58, 130). 

Thompson related how he took the initiative to introduce himself 
to Younger, Appellant's friend, and how he urged Younger on several 
occasions to obtain drugs for him. Although Younger at first refused 


such requests because of his concern that Thompson was a police officer, 


he thereafter relented and made several purchases for Thompson (Tr. 214, 


215). 

Having gained the confidence of Younger, Thompson then used tin 
as an intermediary to gain an introduction to Appellant at the October 
1, 1961, meeting near the Capitol Arena. Thompson stated that he did 


not talk with Appellant nor did he deal directly with Appeliant (fr. 17-48). 
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As shown by his testimony, his reason was that he did not know Appellant, 
and he was using Younger's friendship as a means for completing the trans- 
action. A similer transaction allegedly occurred on October 23, 1961. 
Although Younger wes unaware that Thompson was @ police officer in both 
the October 1 and October 23 transactions, he clearly was "acting for 
the officer in carrying out the transaction." Johnson v. United States, 
317 F.2d, 127, 128 (D.C. Cir. 1963). 

While the four alleged sales for which Appellant was indicted 
occurred in transactions between Appellant and Thompson without the use 
of Younger, a jury could certainly find that the later transactions re- 
sulted only because of the introduction by Younger in October 1961. 

Thus, the subsequent sales charged against Appellant all flowed from the 
earlier transactions involving Younger. "They were not independent acts 
subsequent to the inducement but part of a course of conduct which was 
the product of the inducement." See Sherman v. United States, 356 U.S. 
at 374%. This inference is justified from the record by the fact that 
Thompson continued to make payments to Younger in connection with severel 
of the purchases directly from Appellant, even though Younger was not in- 
volved in the sales. 

This Court has found that the use of Government money by a police 


officer is “itself a persuasive factor" on the question of inducement. 


3/ An unsuspecting private person can be the medium for acts of induce- 
ment flowing from a Government t. See United States v. Kloster- 
man, 248 F.2i 191 (3rd Cir. 1957); United States ex rel. Hassel v. 
Mathues, 22 F.2d 979 (E.D. Pa. 1927). ae eee 
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Johnson v. United States, 317 F-24 at 128. Such police mmey has added 
significance in this case. Appellant testified that he had been using 
narcotics since the time of a sickness in 1954. Certainly, in Light of 
Appellant's meager financial means, his need for money to finance his 
habit could have been a strong incentive to sell marihuana to Thompson. 
On these facts, the jury could infer that the money. received by Appellant 
from Thompson for the sales evidenced inducement and "played a part in 
the transaction.” Johnson v. United States, 317 F.2d at 128. 

In the Johnson case, cited above, with facts similar to those in 
this proceeding, this Court expressly found that an instruction on entrep- 
ment was required. In that case, Government funds had been given to an 
intermediary -- an unsuspecting private citizen -- by a police officer. 


The accused obtained the drugs for the intermediary, who turned them over 


to the police officer. The accused retained some of the narcotics for 


having facilitated the transaction. 

On this factual situation, the Court noted that there was @) the 
furnishing of government money by a police officer, (2) an intemeaieny 
acting for the officer in carrying out the transaction and (3) a Ppewend” 
to the accused as part of the transaction. It was then concluded: 

"This is enough to raise a factual issue of official induce- 

ment for the jury to decide one way or the other." 317 F. aa 

at 128. 

In short, "the conduct charged as criminal could be found to be attribu- 
table to the action of the officer... ." 317 F.2d at 128. Each of 


the factors in the Johnson case is present in this case, i-e., the use of 
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Government funds, an intermediary as a channel to accused, and a "reward" 
to accused as the fruit of the transaction. 

Another recent decision, in which this Court was sitting en banc, 
shows the sufficiency of the evidence inthis case to submit the question 
of entrapment to the jury. In Hansford v. United States, supra, an 
officer of the narcotics squad testified that he (1) furnished Government 
money to a special employee, (2) saw the special employee hand the de- 
fendant the money, and (3) shortly thereafter observed the latter hand 
the special employee a packet containing four eapsules of heroin. On 
such facts, in an opinion joined by seven judges of this Court, it was 
concluded: “Thus the possibility of entrapment arose", 112 U.S. App. 
D.C. at 360, 303 F.2d at 220. The majority opinion also stated that 
"the evidence points toward inducement by the Government . . . due to 
the use of . . . [the intermediary] who had been supplied by the Police 
Department with funds for the purchase." 112 U.S. App. D.C. at 364, 303 
F.2d at 22h. While the Trial Court instructed the jury on entrapment in 


Hensford and therefore, the precise question in the instant case was not 


before this Court, the opinion does furnish a guideline as to the evidence 
4 


sufficient to take an entrapment question to the jury. 


4/ ‘This Court also found that the issue of entrapment was properly 
submitted to the jury in the cases of Smith v. United States, 
110 U.S. App. D.C. 344, 293 F.2d 532 (1961) and Trent v. United 
States, 109 U.S. App. D.C. 152, 204 F.2d 286 (1960). 
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A jury instruction on entrapment was given in the case of United 
States v. Romano, 278 F.2i 202 (a4 Cir. 1960), on facts quite similar 
to the instant case; namely, a private citizen unwittingly introducing 
an undercover agent to the accused, who thereafter sold drugs directly 
to the agent. Further, there are many cases in which it has been viewéd 
as proper to leave the question of entrapment to the jury where the facts 
indicating inducement are certainly no stronger than the instant case. 
Wood v. United States, 317 F.2d 736, 738 (10th Cir. 1963)3 Suarez v. 
United States, 309 F.ad 709 (Sth Cir. 1962); Martinez v. United States, 
300 F.23 9 (10th Cir. 1962); United States v. Arnold, 292 F.2i 500 (2nd 
Cir. 1960); Park v. United States, 283 F.21 253 (5th Cir. 1960); Lethem 
v. United States, 259 U.S. 393 (5th Cir. 1958); see also United States 
v. Moses, 220 F.2d 166, 169 (3rd Cir. 1955). 


Admittedly, there is not present in this case the type of direct 


personal importuning and coercive tactics that would make the question 
of entrapment conclusive as a matter of law. Cf. Sherman v. United 
States, supra. However, it mst be recognized thet “inducement of 
course may take different forms." Johnson v. United States, 317 F.2d 
at 128. Thompson testified that he had "seen" Appellant before he was 
introduced by Younger (Tr. 137). Further, there is evidence that — 
Thompson had attempted to meke conversation with Appellant at different 
times, cimilar to his method of acquiring friendship with Younger (tr. 
307-08). As noted previously, Thompson testified that he had no conver- 


sation with Appellant at the October 1 introduction and did not pass the 
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money directly to Appellant. In short, Thompson let Younger handle the 
entire transaction for him because he did not know Appellant. Certainly, 
a jury could find justifiably that Thompson's subtle use of the unwitting 
Younger as an introduction to Appellant was a much more effective means 
of inducing Appellant to make the subsequent sales than any amount of 


direct urging or importuning by Thompson without Younger would have been. 


The question now before the Court is not whether the facts in this 


case actually constitute entrapment. The jury will decide that question 
when the issue is submitted to it. Nor is it necessary now to weigh 
Appellant's case on entrapment in terms of whether it is strong or weak. 
The important point on the issue of submission to the jury is that 
Appellant has established the possibility of entrapment so that his case 
4s "not so weak as to be nonexistent in the eyes of the law applicable 
to the subject.” Johnson v. United States, 317 F.2d at 130. Similarly, 
it is not significant now whether Appellant or the Government has the 
stronger case on the issue of entrapment. In this regard, the Second 
Circuit has found that the question of entrapment was properly submitted 
+o the jury, even though the evidence was overwhelmingly against the 
accused on the point. United States v. Schachel, 276 F.ai 572 (and Cir. 
1960). In summary, based on the guidelines in the Johnson and Hansford 
cases, there clearly was a sufficient "Poundation" in the record for the 


submission of the defense of entrapment to the jury. Tatum v. United 


States, supra. 


ness 


D. The Failure to Instruct the Jury Regarding Entrapment 
Requires That the Entire Judgment be set Aside. 


For the reasons stated above, Appellant submits that the 
Trial Court erred in failing to instruct the Jury on the defense of 


entrapment in connection with the alleged marihuana sales. Therefore, 


the judgment mst be set aside with respect to the first eight counts 


and also with respect to the ninth and tenth counts. 

If an entrapment instruction had been given on the first eight 
counts and the jury had found that Appellant hed indeed been entrapped, 
this would have affected the jury materially in considering the remaining 
counts involving the heroin. Having found that Appellent was an other- 
wise innocent person induced into the criminal activity of selling mari- 
nuena only by reason of the wrongful instigation of Government agents, 
this could not help but influence the jury's evaluation of Appellant's 
defense to the ninth and tenth counts, which in essence charged unlawful 
trafficking in narcotic drugs. This is particularly so in view of the 
fact that the Government's only evidence to support these charges of 
illegal dealings in narcotic drugs was the mere possession of heroin. 
Therefore, with the Government having elected to bring the separate and 
unrelated marihuana and heroin charges in one indictment, it necessarily 
follows that Appellant was prejudiced with respect to the ninth and 
tenth counts by the failure of the Court to instruct on entrapment on 


the first eight counts. 
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II. 
APPELLANT WAS DEPRIVED OF CONSIDERATION BY THE 
JURY OF HIS DEFENSE TO THE CHARGES OF A 
VIOLATION OF 21 U.S.C. § 174 
A. The Trial Court Instructed the Jury that it Would Have 

to Find Appellant Guilty of a Violation of 21 U.S.C. 

§ 174 Unless His Possession of the Narcotics was Shown 

to be Authorized, Legal Possession, Which Could Come 

About Only in Accordance With the Regulations of the 

Secretary of the Treasury. 

The ninth and tenth counts of the indictment relate to the 
heroin found in Appellant's possession on April 2%, 192. The ninth 
count charges that Appellant purchased, sold, dispensed and distributed 
a narcotic drug, not in the original stamped package and not from the 
original stamped package. The tenth count charges that Appellant facili- 


tated the concealment .and sale of a narcotic drug after it had been in- 


ported, with the knowledge of Appellant, into the United States contrary 


to law. The only evidence offered by the Government in support of these 
charges was Appellant's possession of the heroin, as found by the 
arresting officers on April %, 1%2. 

The statute involved in the ninth count states that ". . . the 
absence of appropriate taxpaid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by the person in 
whose possession the same may de found.” 26 U.S.C. 4704(a). In con- 
nection with the tenth count, the statute (21 U.S.C. § 174) provides: 

"Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient 


evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury.” 
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On the ninth count, the Court charged the jury that it could find 
Appellent guilty of 2 U.S.C. § 4704(a) based on his possession of the 
heroin, but if it believedthe testimony of the defendant, and thus . 
found that he did not commit the prohibited acts in the statute, he 
should be found not guilty (Tr. 872, 873). On the tenth count, the 
Court again charged that the possession of the narcotic was sufficient 
evidence to authorize conviction. However, the Court went on to state, 
in a manner different than the charge on the ninth count, thet the 
explanation of the possession of the narcotics must be consistent with 
a legal, authorized possession of the heroin, and absent this showing 
the jury woula have to find Appellant guilty (Tr. 876). | 

It is Appellant's position that the Court should have charged the 
jury on the tenth count in a manner similar to the charge on the ninth 
count. Thus, the jury should have been told that while possession was 
sufficient evidence to authorize conviction under the tenth count, at 
the jury believed Appellant's explanation, upon which it could have 
found that he did not violate the substantive provisions of 21 U.S.C. 
§ 174, he should be found not guilty. The failure to so charge the jury 
constitutes error requiring a new trial. | 

B. A Legislative Presumption in a Criminal Statute Must 

Not Operate to Prevent the Accused from Controverting 


The Presumed Facts Which Constitute the Violation of 
The Statute. 


The instruction of the Court was contrary to the pronouncement 


of the Supreme Court regarding legislative presumptions, namely: 
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", . . it [a statutory presumption] mst not, under guise 
of regulating the presentation of evidence, operate to 


preclude the party from the right to present his defense 
to the main fact thus presumed." 


Mobile, Jackson & Kansas 
City R.R. v. Turnipseed, 219 U.S. 35, 43 (I91L0). 


Appellant's explanation was of course his defense to the main facts pre- 
sumed under the statute. 

The fatal flaw in the instruction is the necessity that Appellant's 
guilt or innocence turn solely on his right to possession of the heroin, 
while it is clear that the prohibited act in 21 U.S.C. § 174 is not the 
possession of narcotic drugs. As succintly stated by the Supreme Court: 

"T+ [21 U.S.C. § 174] does not charge mere possession; it 

[indictment] charges that petitioner did fraudulently and 

kmowingly receive, conceal, buy and facilitate the trans- 

portation and concealment after importation of... heroin, 
lmowing the same to be imported into the United States con- 

trary to law.” Rovario v. United States, 353 U.S. 53, 63 

(1957). 

It is true that under the statute possession of narcotics is sufficient 
evidence to authorize a conviction. 


"But this statutory presumption does not reduce the offense 
+o one of mere possession. . . .” Rovario v. United States, 


supra. 
The presumption stemming from possession of the narcotics constitutes 


nothing more than a rule of evidence enacted by Congress, Yee Hem v. 


5/ Appellant's defense was that he did not commit the prohibited 
acts in 21 U.S.C. § 174, but rather he had picked up the box 
containing the heroin capsules after it had been thrown away 
by a “seller” fleeing narcotics agents one evening. He kept 
the capsules in his possession until the next morning, when 
he used seven and the remainder were taken into custody by 
the arresting officers. 
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Unitea States, 258 U.S. 178, 183 (1925), and does not render possession 
the prohibited act in the statute. 
In the District of Columbia, the D.C. Code provides: 
"T+ shall be unlawful for any person to . . . possess . .. 
any narcotic..drug, except as authorized in this chapter.” 
D.C. Code § 33-402. 
The maximum punishment for the first offender under this statute is one 
year imprisonment. D.C. Code § 33-423. Under 21 U.S.C. § 174, the 
punishment for the first effentes is not less than five years, nor more 
than twenty years imprisonment. This demonstrates the great difference 
with which Congress views the offense of mere unauthorized possession of 
narcotics in contrast to a violation of the substantive provision of 
21 U.S.C. § 174. The latter statute is designed to stamp out the | 
illegal importation of narcotic drugs into this country, for which 
Congress has set stiff penalties in view of its great concern one tin 
increase in drug addiction. See U.S. Code Congr. and Admin. News, Sith 
Congress, 2nd Sess., 1956, pp. 3274, 3296-99. | 
C. The Trial Court's Instruction that Appellant had to show 
a Lawful Possession of the Heroin Under the Tenth Count . 
was Erroneous. 
The precise question raised in the instant case, nemely 
whether Appellant mst show his possession of the heroin to be "Ley tul" 


in order to earn an acquittal, was squarely before the Tenth Circuit in 


6/ Appellant was sentenced to twelve years imprisonment under the 
tenth count. : 
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the recent case of Griego v. United States, 298 F.ai 845 (10th Cir. 
1962). In that case the Trial Court instructed that the defendant had 
to show thet “the possession of the heroin came to him legally" 298 F.2d 
at 847. The Tenth Circuit reversed and remanded for a new trial stating 
that a construction of the statute that deprives the defendant from 
controverting the presumed facts which are the violation of the statute 
"Snvolves constitutional difficulties" 298 F.2d at 848. In short, the 
Court found: 

"To avoid constitutional problems the second paragraph of 

Section 174 must not be construed as denying to a defendant 

the right to contest an essential element of the crime with 

which he is charged." 298 F.2d at 848. 
Likewise, in the instant case, Appellant mst be given the opportunity 
of contesting the essential elements of the statute, particularly the 
requirement that the heroin be shown to have been unlawfully imported 
with Appellant's knowledge of such fact. 

In a recent case considering both statutes involved in the ninth 
and tenth counts, the Supreme Court stated that under either statute: 

", . ». petitioner could, by offering evidence tending to 

controvert one presumption or the other as to the ultimate 

facts, have earned an acquittal on either count. .. .' 

Harris v. United States, 359 U-S. 19, 23 (1959). 
Nowhere in the Court's opinion is there any indication that the accused 
bas to show, in addition, a lawful possession under 21 U.S.C. §.174. 


See also Jackson v. United States, 102 U.S. App. D.C. 109, 250 F.ad 772 


(1957); Bates v. United States, 95 U.S. App. D.C. 57, 219 F.2d 30 (1955); 
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and v. United States, 94 U.S. App. D.C. 347, 215 F.2d 336 


(1954). Since the Trial Court did not give Appellant an opportunity 
to earn an acquittal by controverting the presumed facts, there mst be 
a new trial. 

D. The Erroneous Instruction on the Tenth Count Requires 

the Reversal of the Conviction on both the Ninth and 

Tenth Counts. 

For reasons stated above, the instruction on the tenth count 
was erroneous and prejudicial to Appellant. Further, its effect was con-~ 
fusing to the jury under both the ninth and tenth counts. There was no 
evidence shown by the Government regarding the essential elements of 
either statute, and the only evidence offered on both counts was the 
possession of heroin. In these circumstances, it certainly must have 
been perplexing to the jury that Appellant's explanation of his possession 
could negative the elements of one statute but not the other. The over- 
all effect was to prejudice Appellant on both counts. 

Tir. 
THE TRIAL COURT'S INSTRUCTION ON THE INSANITY ISSUE DID 
NOT PROPERLY PLACE THE BURDEN OF PROOF ON THE GOVERNMENT 
SINCE IT CALLED UPON THE JURY, IN ORDER TO ACQUIT, TO 
MAKE AN AFFIRMATIVE CONCLUSION THAT THE APPELLANT WAS 
SUFFERING FROM A MENTAL DISEASE OR DEFECT AND THAT THE 
ACTS WERE THE PRODUCT OF THIS ABNORMALITY 
On all ten counts of the indictment, evidence was introduced by 


both Appellant and the Government regarding Appellant's sanity at the 


1/ ‘The penalties under 21 U.S.C. § 174 are more stringent than those 
under 2 U.S.C. § 4704(a). It cannot be validly contended that 
Congress intended that the defense of an accused be more limited 
with regard to the statute having the greater punishment. 
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time of the alleged offenses. Once the insanity issue was raised, the 
burden was upon the Government to prove beyond a reasonable doubt that 
Appellant was not suffering from a mental disease or defect or that the 
alleged acts were not the product of his abnormality. See Davis v. United 
States, 160 U.S. 469 (1895); Durham v. United States, 94 U.S. App. D.C. 
228, 2hl, 214 F.2a 862, 875 (195%). 

The Trial Court's instruction on the insanity issue is set forth 
at pages 878-91 of the Transcript. The Trial Court correctly stated to 
the jury severel times that the ‘burden of proof was on the Government. 
However, during the course of the instruction, the Court made erroneous 
statements indicating that the jury was to reach a positive determination 
that Appellant was suffering from a mental disease or defect and that the 
alleged acts were the product of this illness before it could render a 
verdict of not guilty by reason of insanity. 

"It]n order to escape criminal responsibility on the ground 

of insanity, you mst find that the defendant had a mental 

@isease or defect at the time in question here, and that 

thet mental disease or defect caused the crimes -- or the 

acts, rather -- and that, therefore, the acts were the 

product.” (Tr. 884.) (Emphasis added. ) 
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"{r]e you find that he had a mental disease or defect, as 

T have defined that term, then you mst find also that if 

he hadn't had it, he wouldn't have committed these crimes. 

So that just a mental disease is not enough to excuse him -- 
the mentel disease and the fact that the mentel disease 
Drought about these crimes -- that but for the mental disease 
he wouldn't have committed the crimes. If you find those two 
conditions, this defendant mst be excused from criminal 
responsibility.” (Tr. 886.) (Emphasis added. ) 
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Indeed, in one sentence of the charge, the Trial Court stated the burden 
of proof rule both incorrectly and correctly. 
"But your task will not be complete upon finding, if 

you do, that the defendant had a mental disease or defect 

at the time of the offenses alleged here, or if you find 

that the government has failed beyond a reasonable doubt, 

to prové the absence of a mental disease or defect when 

the acts charged were committed." (Tr. 883-84.) 

(Emphasis added.) 

The first half of the sentence states that the jury is to make a finding 
of mental disease or defect, while the last half of the sentence indicates 
that the Government mst prove beyond a reasonable doubt the absence of 

a mental disease or defect. 

The net result of the instruction on the burden of proof was con- 
fusion. Blocker v. United States, 110 U.S. App. D.C. 41, 43, 288 F.2d 
853, 855 (1961). The burden was on the defendant; the burden was on the 
Government. The words quoted above, such es, “upon finding, if you do," 
“you must find" and “if you find," informed the jury that the burden of 
convincing them -- which is the burden of proof -- was on the defendant. 
Appellant objected to the Court's instruction (Tr. 896-98) on the grounds 


that it was contrary to this Court's decision in the Blocker case. ; 


See also Carter v. United States, 102 U.S. ADP. DeC. 227, 233+34, "252 F.2i 608, 
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614-15 (1957) and Wright v. United States, 102 U.S. App. D.C. 36, 43 


250 F.22 4, 11 (1957). 

As was the case in Blocker, the erroneous statements on the rule 
of lew cannot be overcome by other statements by the Court which pro- 
perly placed the burden of proof on the Government. 


"Perhaps the jurors were more likely to act on the correct 
instructions than on the incorrect one. But we cannot be 
certain that any juror did so. We think it unlikely that 
every juror did so. We think it not unlikely that some 
jurors voted to convict Blocker because (a) they could not 
decide whether his act was or was not the product of mental 
iliness and (b) the judge had told them they ‘mst find’ 
the act was produced by mental illness if they were to acquit 
him on the ground of insanity. We see no reason to assume 
the jury found that Blocker had no mental disease or defect, 
or found that no such abnormality produced the act." 110 
U.S. App. D.C. at 44, 288 F.2d at 856. 


The same reasoning applies fully in this case. As stated by the Court: 


"| . the rule of law [on burden of proof] is plain and 
absolutely certain. It should be made plain and certain 


to juries in such cases." Isaac v. United States, 109 
U.S. App. D.C. 34, 37, 204 Fad 168, 171 (1960). 


Since this was not done in the instant case, Appellant has been preju- 


diced and the case mst be remanded for a correct instruction. 


8/ In fact, there is a marked similarity between one of the con- 
demed statements in the Carter case and a portion of the in- 
struction in this case. Thus, in Carter this Court found that 
the Trial Court had stated: 

"Tn order for you to find the defendant not guilty by 

reason of insanity, you mst find [the two requirements]." 

102 U.S. App. DeC. at 233, 252 Fad at 614. 
In this case, a portion of the Court's instruction reads: " {t]n 
order to escape criminal responsibility on the ground of insanity, 
you mist find [the two requirements]." (Tr. 884.) 
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WV. 


THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN 

INSTRUCTING THE JURY THAT APPELLANT'S CLINICAL 

PSYCHOLOGIST WITNESS, WHO HAD BEEN QUALIFIED TO 

GIVE AN OPINION AS TO THE MENTAL CONDITION OF 

APPELLANT, WAS NOT TRAINED IN THE STUDY OF THE 
MIND 


On the insanity issue, Appellant presented a resident clinical 
psychologist from St. Elizabeth's Hospital -- Dr. Crofoot. The witness 
was qualified by the Court to give an opinion as to the mental condition 
of Appellant, which he did. 

The Trial Court's instruction on the insanity question contains 
the following statement: 

"We have the psychologist who is not an expert in diagnoses of 

the mind, in the sense that he isn't trained, as a psychiatrist 

is, to study the condition of the mind. He studies -- and is 
trained in this study -- one's personality and the psychology 
that one possesses which he can, in a proper case, relate to 

a mental condition." (Tr. 882.) (Emphasis added.) 

Appellant objected to this characterization of the witness, particularly 

that he was not trained in the study of the mind (Tr. 894-96). ‘There- 

upon, the Trial Court made some further comments regarding Dr. Crofoot: 
"When I said to you that a psychologist -- Dr. Crofoot -- 

had not studied or trained in the study of the mind, I do not 

mean to disparage the value or worth of Dr. Crofoot as a 

witness. I qualified Dr. Crofoot as an expert witness, and: 

I permitted him to give you his opinion, if he had one, with 


respect to the mental condition of this defendant, and he 
aid so. Well, you can remember his testimony in thet regard. 


He did so in some respects, but he is not an expert trained | 
in the study of the mind." (ir. 900.) (Emphasis added.) 


As noted, the Court continued to emphasize that Dr. Crofoot was not 


trained in the study of the mind. This is prejudicial error requiring 
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a new trial. 

The training of a clinical psychologist “involves some -- and 
often mich -- training and experience in the diagnosis of treatment of 
mental disorders." Jenkins v. United States, 113 U.S. App. D.C. 300, 
307, 307 F.2d 637, 644 (1962). Indeed, it is on the basis of such 
training, among other factors, that this Court has found that a clinical 
psychologist may be qualified by the Trial Court to give an expert 
opinion concerning the existence of a mental disease or defect and its 
connective relationship, if any, to criminal behavior. Jenkins v. 
United States, 113 U.S. App. D.C. at 305-09, 307 F.ad at 642-46. 

Even if e Triel Court may properly point out the education, 
experience and training of a particular clinical psychologist as affect- 
ing the weight of his testimony, it is clearly erroneous to make a 
sweeping statement that a qualified clinical psychologist is not trained 
in the stuéy of the mind or is not an expert in diagnoses of the mind. 
On the contrary, experience and training in the diagnoses of nental 
@iseases and defects and their causal relationship to criminal acts are 
the critical talents that permit a qualified clinical psychologist to 
express an opinion on the insanity issue. Jenkins v. United States, 


113 U.S. App. D.C. at 310-14, 307 F.ad at 647-51. 


9/ Webster's International Dictionary, Second Edition, p. 2002, 
defines psychology as: "The science which treats of the mind 
(of man or other organisms) in any of its aspects; ... ." 
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The clinical psychologist's testimony, even though he is deemed 


qualified by the Trial Court, is rendered valueless by statements to 

the jury that he is not trained in the very matters that allow bin to 
testify in the first place. This prejudices Appellant's defense in that 
it is impossible for the jury to receive fairly and impartially the views 
of the qualified clinical psychologist, which, as found by this Court, 
may bear importantly on an insanity defense. Jenkins v. United States, 


10/ 
supra. 


Vv. 

THE LONG DELAY IN INSTITUTING THE PROSECUTION 

AGAINST APPELLANT DEPRIVED HIM OF HIS CONSTI- 

TUTIONAL RIGHTS TO A SPEEDY TRIAL AND DUE PRO- 

CESS OF LAW 
The complaint against Appellant for the alleged unlawful sale of 

marihuana on November 4, 1961 was not made out until April 24, 1962, 
and Appellant was not arrested until April 2%, 1962 (Tr. 51, 248-56). 
In September 1962, Appellant moved to dismiss the indictment on the 
grounds that the delay violated Rule 48(b) of the Federal Rules of 
Criminal Procedure and had deprived him of a speedy trial as guaranteed 


by the Sixth Amendment. The motion was denied. At the conclusion of 


10/ Moreover, the other remarks of the Court regarding Dr. Crofoot 
did nothing to correct the prejudice. Certainly, the statement 
that the clinical psychologist "studies .. . one's personality 
and the psychology that one possesses" gave the jury no guidance. 
Likewise, no amount of apologetic intent not to disparage the 
witness could overcome the prejudicial effect of the statements. 
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the Government's direct case, a similar motion was made which again 
was denied. 

It is Appellant's position that the long delay in commencing the 
prosecution for the November 4, 1961 transaction -- almost six months or 
173 days before Appellant was arrested -- violated Rule 48(>) of the 
Federal Rules of Criminal Procedure and constituted an abridgement of 
Appellant's rights under the Wrth and Sixth Amendments to the Consti- 
tution including his right to a speedy trial, and his right not to be 
deprived of liberty without due process of law. 

It has been recognized that the Constitutional guarantee that an 
accused shall enjoy a speedy trial "protects against undue delays in 
presenting the formal charge as well as delays between indictment and 
trial” Mann v. United States, 113 U.S. App. D.C. 27, 29-30, 304 F.2d 
39k, 396-97 .(1962). See Petition of Provoo, 17 F.R-D. 183 (D. Md. 1955), 


aff'd mem., United States v. Provoo, 350 U.S. 857 (1955)s ‘lor v. United 


States, 99 U.S. App. D.C. 183, 238 F.2d 259 (1956). If the delay is 


"purposeful or oppressive”, Pollard v. United States, 352 U.S. 354, 361 
(1957), an indictment ". . . may come too late to square with the Sixth 
Amendment." Mann v. United States, supra. 

The delay caused by the Government in this case Was prejudicial 
to Appellant. In light of the circumstances and nature of the alleged 
crime, namely, the sale of marihuana on a particular date, Appellant was 
prejudiced and handicapped in preparing his defense, including such matters 


as his ow whereabouts, companions as witnesses, etc., by the passage of 
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almost six months time. With no reason to suspect that he would have to 
defend someday against serious charges, the events of the time in | 
question rapidly faded away from memory. Indeed, with the cighaune 
time lag, such as involved here, the accused becomes less and Less’ able 
to meet the charges, while the Government's case, with its detailed 
written reports, etc., becomes stronger and stronger. See Taylor vs 
United States, 99 U.S. App. D.C. at 18, 238 F.ad at 262. The Governnent 
should not be allowed to take advantage of this peril to the accused. 
Few, if any, persons can sufficiently pinpoint happenings of a certain 
day six months ago in order to refute effectively claims of the type 
involved here. 

All of the delay involved here was caused by the Government,’ since 
Appellant was not a fugitive or in any way seeking to avoid the pence 
Thus, the delay was "caused by the deliberate act of the government." 
Pollard v. United States, 352 U.S. at 362. Despite this, the Government 
has not shown "that the accused suffered no serious prejudice beyond that 
which ensued from the ordinary and inevitable delay." Williams v. United 
States, 102 U.S. App. D.C. 51, 53, 250 F.24 19, 21 (1957). In sum, the 


delay was clearly "purposeful" and "oppressive", requiring that the 


judgment be reversed and that the Government be estopped from maintaining 


the prosecution against Appellant. 
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CONCLUSION 
For the reasons and upon the authorities set forth herein, this 
Court should reverse the judgment of conviction below. 


Respectfully submitted, 


/s{ Robert N. Duggan 


Robert N. Duggan 
(Appointed by this Court) 

Raymond M. Zimmet 
Attorneys for Appellant 


Klagsbrumn & Hanes 
71O Ring Building 
Washington 36, D. C. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Whether an instruction on the issue of insanity is defec- 
tive where the jury was informed at least seven times in clear 
and precise language that the burden of proving sanity or 
absence of causation beyond a reasonable doubt was upon the 
Government, where it was never suggested that any affirmative 
findings were necessary to a verdict of not guilty by reason of 
insanity, and where the court accurately stated the test for 
mental responsibility and the procedural rules applicable to 
that test? 

2. Whether the trial court abused its discretion in denying 
appellant’s motion to dismiss the indictment for want of prose- 
cution where appellant was arrested on April 26, 1962 for crimes 
committed in November of 1961 and on January 25, 1962, where 
the delay was necessary to complete an undercover investiga- 
tion of appellant and other narcotic peddlers, and where there 
was no delay between the termination of the investigation and 
the commencement of appellant’s prosecution? 

3. Whether the trial court erred in refusing to instruct the 
jury on the defense of entrapment where the evidence demon- 
strated that, upon four separate occasions, appellant sold 
marihuana directly to an officer of the Metropolitan Police 
Department, that appellant had the drug in his immediate 
possession each time he was approached, that nothing more 
than an offer to purchase preceded the commission of the of- 
fenses charged, and where appellant admitted that he regularly 
purchased and transferred marihuana unlawfully? 

4, Whether error may be predicated upon the trial court’s 
comment that a psychologist did not receive the same training 
given a psychiatrist, where the psychologist who testified had 
received a degree in education rather than clinical psychology, 
he had been dealing with the mentally ill for less than one year, 
and he admitted that his opinion was based solely upon the 
tests he had administered, and where the court carefully in- 
structed that the psychologist was qualified to express his opin- 
ion regarding appellant’s mental condition? 
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5. Whether the trial court erred in refusing to instruct the 
jury that appellant’s explanation of his possession of heroin 
was adequate to rebut the facts inferred from such possession, 
where appellant testified that he acquired the heroin after a 
person he knew as a narcotic peddler discarded it while fleeing 
from the police, and where appellant admitted that he knew 
the substance he possessed was heroin, that he had used a por- 
tion of the drug, and that he had kept it in his possession after 
learning that it was heroin? 


Counterstatement of the case 
Events Preceding Commission of Crimes Charged--- 


Instructions 
Statutes and rule involved 
Summary of argument 


Argument: 
I. The trial court clearly instructed the jury that the burden 


was upon the Government to establish appellant’s sanity 
beyond a reasonable doubt, 

II. Appellant’s motion to dismiss the indictment because of the 
lapse of time between the crimes he committed and the 
date of his arrest was properly denied. 

IIL In view of the complete absence of evidence from which 
the jury might conclude that appellant’s repeated offenses 
were manufactured by the government, the trial court 
property refused to instruct on the defense of entrapment. 

The jury was properiy instructed regarding the factors to be 
considered in evaluating the testimony of a psychologist__ 
The trial court’s instructions correctly related possession of 
narcotics to the crime charged in count ten of the indict- 
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COUNTERSTATEMENT OF THE CASE 


Ina ten count indictment filed on July 23, 1962, appellant was 
charged with having transferred marihuana to J. B. Thompson 
on November 4th, 11th, and 23rd of 1961 and on January 25, 
1962, in violation of 26 U.S.C. § 4742(a). Appellant was also 
charged with having obtained the marihuana he transferred to 
Thompson without paying the necessary tax, in violation of 
26 US.C. § 4744(a). In count nine, it was alleged that appel- 
lant, on April 26, 1962, “purchased, sold, dispensed and dis- 
tributed” heroin hydrochloride not from the original stamped 
package in violation of 26 US.C. § 4704(a). Count ten charged 
the unlawful concealment and sale of the heroin involved in 
countnine. 21US.C.§174. (J.A.1-3.) After trial by jury, 
appellant was convicted on all counts. He was sentenced to 
twelve years imprisonment on counts one, three, five, seven and 
ten, and three to ten years imprisonment on counts two, four, 
six, eight and nine, the sentences on all counts to run concur- 
rently (J.A. 11). 

(1) 
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Events Preceding Commission of Crimes Charged 


Officer J. B. Thompson began an investigation as an under- 
cover agent for the Narcotics Squad in August of 1961 (Tr. 23). 
Shortly after the investigation commenced, Thompson became 
acquainted with an individual by the name of Younger—an 
individual whom Thompson knew to be involved in narcotics 
traffic (Tr. 212). Younger was never informed of Thompson’s 
true identity; he was not used as an informant (Tr. 291). 
Thompson did, however, attempt to make contact with narcotic 
peddlers through Younger (Tr. 209-13). After Thompson 
convinced Younger that he was “clean,” Younger introduced 
him to appellant (Tr. 135, 213). The introduction occurred 
on October 1, 1961 (Tr. 137). On that date, in Thompson’s 
presence, Younger asked appellant whether he had any “pot.” 
Appellant replied that he only had two cigarettes left and he 
then sold those cigarettes to Younger (Tr. 138, 205). The 
entire conversation and transaction on October 1st occurred 
in the immediate presence of Officer Thompson (Tr. 205). 
The report on this transaction was filed against Younger, not 
against appellant (Tr. 138). 

On October 23, 1961, Thompson saw appellant and Younger 
seated at a table in the Colt Lounge. Thompson asked 
Younger what was happening. Younger replied, “Plenty’— 
meaning that he had narcotics (Tr. 205). Thompson then gave 
Younger four dollars. Younger passed the money to appellant, 
obtained four “sticks” of marihuana from appellant, and gave 
the marihuana to Thompson. This entire transaction also oc- 
curred in Thompson’s immediate presence. (Tr. 171, 205-7.) 
Appellant was not charged with the offenses which occurred on 
October 1st or October 23rd... However, a warrant was issued 
for the arrest of Younger (Tr. 139). At the time of appellant’s 
trial, Younger was a fugitive and the warrant for his arrest 
remained unexecuted (Tr. 295). 


1 The information regarding the October offenses was elicited from Officer 
Thompson during cross-examination by defense counsel (Tr. 122, 138, 170) ; 
it was not mentioned in direct examination (Tr. 23-82). The defense risked 
this line of interrogation after having been advised that appellant had been 
Involved in transactions other than those charged in the indictment (Tr. 
35). 
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The Crimes 


On November 4, 1961, Officer Thompson saw appellant sit- 
ting in the Colt Lounge at 2015 14th Street, Northwest (Tr. 23). 
He approached appellant and asked him whether he had “any 
‘pot’? meaning marihuana.” (Tr. 25.) No conversation pre- 
ceded this inquiry (Tr. 36). Appellant replied in the affirma- 
tive and instructed Thompson to meet him in the bathroom. 
Thompson complied. Appellant followed him into the bath- 
room where he sold Thompson four marihuana cigarettes (Tr. 
26). An identical transaction occurred on November 11, 
1961 (Tr. 28-29). With no conversation other than Thomp- 
son’s offer to purchase, appellant sold him another four “sticks” 
(Tr. 58). On November 23, 1961, Thompson made another 
purchase from appellant. The transaction differed from the 
earlier purchases only with respect to the amount purchased 
and the fact that Thompson was instructed to meet appellant 
in front of the Colt Lounge instead of in the bathroom (Tr. 30, 
63-65). The only conversation which occurred prior to the 
transfer was Thompson’s offer and appellant’s acceptance (Tr. 
64). On January 25, 1962, appellant made another sale to 
Thompson in circumstances identical to the November 23rd 
episode (Tr. 31-32, 69). 

After closing his investigation, Officer Thompson filed a com- 
plaint against appellant on April 24, 1962 (Tr. 44, 51). A 
warrant issued for appellant’s arrest. On April 26, 1962, Detec- 
tive Joseph W. Somerville saw appellant leaving the United 
States Courthouse with his attorney. Somerville informed 
appellant of the warrant for his arrest. Appellant was arrested 
and taken to the office of the Narcotics Squad. On the way to 
the office, he was asked whether he was “dirty” (z.e., whether 
he had any narcotics) (Tr. 252). Appellant responded that he 
had narcotics. He removed from his trouser pocket a cigarette 
package which contained 43 capsules of heroin (Tr. 252-54). 


Defense and Rebuttal 


At the conclusion of the Government’s case-in-chief, appel- 
lant took the stand. He admitted that he had been using 
marihuana and other drugs since 1954 (Tr. 299-300). He re- 
peatedly insisted, however, that he had “never sold Officer 
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Thompson any narcotics at any time or anyone else.” (Tr.317; 
also Tr. 303, 345, 350.) It was his habit, appellant stated, to 
give marihuans to friends and to purchase for friends when they 
were in need (Tr. 304-05, 338, 341). Appellant testified that 
he had been indicted for narcotics offenses which allegedly oc- 
curred in March, April and May of 1959, but that the indictment 
had been dismissed for lack of speedy trial (Tr. 310-313). He 
asserted his innocence of the offenses charged in that indictment 
(Tr. 334-35). He explained that he had been arrested on 
April 7, 1962 with marihuana in his possession, and that the 
grand jury had not indicted him for the offense of that date 
(Tr. 309-10). During the course of his testimony, appellant 
acknowledged that he had been convicted of forgery and petit 
larceny (Tr. 313-15). 

With respect to the charges arising out of his possession of 
heroin on the date of his arrest, appellant claimed that he had 
found the drug. He stated that he was in the Colt Lounge on 
April 25, 1962, that there was a general raid by narcotics agents 
on that night, that the agents were pursuing a person whom he 
knew to be a drug peddler, that the person threw a box of heroin 
to the ground, and that he picked up the discarded box. Appel- 
lant used seven of the capsules contained in the box on the 
morning before his arrest. He knew that the capsules contained 
heroin. (Tr. 321-23.) 

In rebuttal, the Government was allowed to challenge appel- 
lant’s absolute denial that he had ever sold drugs to anyone and 
his explanation of the circumstances which led to his 1959 
indictment. Officer Thompson testified that he had purchased 
marihuana from appellant on March 21, 1962 (Tr. 680-82). 
Officer Maceo Hutcherson of the Narcotics Squad testified that 
he had purchased marihuana from appellant on March 25th, 
April 6th and April 11th of 1959 (Tr. 694-713). The testimony 
of Officers Thompson and Hutcherson was fully corroborated 
by reports relating to the alleged sales, testimony of the detec- 
tives to whom the drugs purchased were given, and testimony 
of the chemist who examined the drugs (Tr. 729-31, 735-40, 
754-62). 


2 AN of this testimony was elicited upon direct examination. 
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In support of the alternative defense of insanity, the defense 
presented two witnesses. Defense counsel wanted to direct 
the defense of insanity solely to counts nine and ten (Tr. 373-74, 
$78, 485), but the testimony adduced related to all counts. 
Dr. Kenneth Crofoot, a psychologist, was called by the defense. 
Examination regarding the witness’ qualifications revealed that 
he had received a Doctor of Education degree from the George 
Washington School of Education in 1959 (Tr. 367, 504). His 
major field of study had been counseling psychology (Tr. 504). 
In July of 1961, the witness became a resident in clinical psy- 
chology at Saint Elizabeths Hospital (Tr. 359). Over repeated 
objection from the Government (493-94), the court allowed 
the witness to testify as an expert (Tr. 515). Upon the basis 
of the tests the witness had given appellant, he concluded that 
appellant was suffering from an “Snadequate personality.” (Tr. 
515.) ‘The witness indicated several times that his opinion was 
based solely upon the personality characteristics revealed by 
the tests he had administered (Tr. 367-69, 399, 447, 487). The 
witness had no opinion regarding whether the sales charged in 
the indictment were products of appellant’s “inadequate per- 
sonality” (Tr. 488, 545). A second witness, a psychiatrist, ex- 
pressed no similar reservations. He suggested that all dope 
peddlers have inadequate personalities (Tr. 572), appellant 
included (Tr. 555). 

Dr. David J. Owens, Clinical Director of John Howard Pavil- 
ion at Saint Elizabeths Hospital, was called as a Government 
witness. He testified that he had examined appellant and 
found him to be without mental disorder (Tr. 649-51). A 
similar opinion was expressed by Dr. Dorothy Dobbs, a staff 
psychiatrist at Saint Elizabeths Hospital: (Tr. 662-70). 

Instructions 

After a lengthy discussion with counsel regarding the pres- 
ence of evidence relevant to the issue entrapment (Tr. 766- 
§12), the Court concluded that there was no evidence warrant- 
ing an instruction to the jury on that issue (Tr. 811). The 
Court instructed the jury on the crimes for which appellant 
was indicted, their elements, and the significance of possession 
of narcotics with relationship to the crimes charged (Tr. 863- 
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77). Incharging on the defense of insanity, the Court advised 
the jury at least seven times that the burden was upon the 
Government to prove sanity or the absence of a causal connec- 
tion between the acts charged and any mental abnormality 
suffered by the accused beyond a reasonable doubt (Tr. 880- 
90). The jury was advised to give careful consideration to 
expert testimony on the issue of insanity (Tr. 882). In that 
regard, the Court mentioned that.a psychologist is trained to 
study “one’s personality and the psychology that one posses- 
ses,” and suggested that a psychologist “is not an expert in diag- 
noses of the mind, in the sense that he isn’t trained, as a psy- 
chiatrist is, to study the condition of the mind.” (Tr. 882.) 
Upon counsel’s objection to this comment (Tr. 895), the Court 
instructed the jury that the comment was not intended “to dis- 
parage the value or worth of Dr. Crofoot as a witness.” (Tr. 
899.) The Court advised that Dr. Crofoot was an expert, 
“trained in the study of the personality and psychology of 
given individuals,” and qualified to give an opinion “with re- 
spect to the mental condition of this defendant.” (Tr. 900.) 


STATUTES AND RULE INVOLVED 
Title 21 U.S.C. § 174, provides as follows: 


“Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported or brought 
into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years and, 
in addition, may be fined not more than $20,000. 
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“Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of 
the jury. : 

“For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
19. ” 

Title 26 U.S.C. § 4704, provides in pertinent part as follows: 

“(a) General requirement.—It shall be unlawful for 
any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped package 
or from the original stamped package; and the absence 
of appropriate taxpaid stamps from narcotic drugs shall 
be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be 
found.” 

Title 26 U.S.C. § 4742, provides in pertinent part as follows: 


“(a) General requirement.—It shall be unlawful for 


any person, whether or not required to pay a special tax 
and register under sections 4751 to 4753, inclusive, to 
transfer marihuana, except in pursuance of a written 
order of the person to whom such marihuana is trans- 
ferred, on a form to be issued in blank for that purpose 
by the Secretary or his delegate.” 


Title 26 U.S.C. § 4744, provides in pertinent part as follows: 


“(a) Persons in general—It shall be unlawful for 
any person who is a transferee required to pay the trans- 
fer tax imposed by section 4741 (a)— 

(1) to acquire or otherwise obtain any marihuana 
without having paid such tax, or 

(2) to transport or conceal, or in any manner facili- 
tate the transportation or concealment of, any mari- 
huana so acquired or obtained. 

Proof that any person shall have had in his possession 
any marihuana and shall have failed, after reasonable 
notice and demand by the Secretary or his delegate, to 
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produce the order form required by section 4742 to be 
retained by him shall be presumptive evidence of guilt 
under this subsection and of liability for the tax im- 
posed by section 4741(a).” 
Rule 48(b) of the Federal Rules of Criminal Procedure pro- 
vides as follows: 
“If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information against 
a defendant who has been held to answer to the district 
court, or if there is unnecessary delay in bringing a de- 
fendant to trial, the court may dismiss the indictment, 
information or complaint.” 


SUMMARY OF ARGUMENT 
I 


The court repeatedly instructed the jury that the Govern- 
ment must prove appellant mentally responsible for the crimes 
he committed beyond a reasonable doubt. The court’s lan- 
guage was clear and emphatic. It was never suggested that 
any affirmative findings were necessary to sustain a verdict of 


not guilty by reason of insanity. Viewed in its entirety, there 
is nothing confusing or misleading in the court’s charge. It 
accurately stated the test for criminal responsibility and the 
burden of proof applicable to that test. 


II 


Appellant was arrested on April 26, 1962. He was indicted 
for narcotics offenses which occurred in November, 1961 and 
January, 1962. There was no delay between the termination 
of the undercover investigation which led to his apprehension 
and the commencement of the criminal prosecution against 
him, In these circumstances, the trial court did not abuse its 
discretion in denying appellant’s motion to dismiss the indict- 
ment for want of prosecution. 


sees 


Upon four separate occasions, appellant sold marihuana 
directly to an undercover agent of the narcotics squad. The 
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agent did not use an intermediary. He did not persuade or 
importune appellant to commit the crimes charged. Each 
time appellant was approached by the agent, he had narcotics 
in his possession. He immediately accepted the agent’s offers 
to purchase his merchandise. At trial, he denied having sold 
to the agent, but he admitted that he regularly purchased and 
transferred marihuana unlawfully. Upon these facts, the trial 
court properly refused to permit the jury to speculate that ap- 
pellant had been entrapped into committing the offenses 
charged by denying an instruction on the defense of 
entrapment. 
IV 


The trial court did not err in suggesting to the jury that a 
psychologist, who was allowed to testify as an expert in behalf 
of appellant, did not have the same training as a psychiatrist. 
By his own testimony, the psychologist indicated that he was 
trained to examine the personalities of individuals through ap- 
plication of certain standardized tests. He admitted that he 
had limited experience in dealing with the mentally ill. The 
court’s comment was entirely consistent with the psychologist’s 
testimony. It made clear to the jury that the psychologist 
was qualified to render an expert opinion regarding appellant’s 
mental condition. It provides no basis for reversal. 


vV 


The trial court correctly instructed the jury that, pursuant 
to statute, it might find guilt of the offenses charged: in counts 
nine and ten of the indictment from the unexplained possession 
of narcotics. Appellant cannot complain of the trial court’s 
comments on the subject of what might constitute an explana- 
tion of possession since he offered no adequate explanation. On 
the contrary, appellant took the stand at trial and testified to 
facts which deeply incriminated him. He indicated that he 
“facilitated the concealment” of heroin which he saw discarded 
by a person whom he knew to be a narcotic peddler fleeing the 
police. He knew the substance was heroin. In view of these 
admissions, appellant was not prejudiced, by the instructions; 
he convicted himself even aside from the inference which arises 


10 


from unexplained possession of heroin. His explanation was 
consistent only with guilt, not with innocence. 


ARGUMENT 


L The trial court clearly instructed the jury that the burden 
was upon the Government to establish appellant’s sanity 
beyond a reasonable doubt. 


In the course of its charge, the court instructed the jury at 
least seven times that the Government bore the burden of 
proving appellant’s sanity or the absence of causal connection 
between the offenses charged and any abnormal mental condi- 
tion beyond a reasonable doubt (Tr. 880-90).2 The nature of 
this burden was not expressed casually. It was repeatedly em- 
phasized so that no juror who was listening could have had 
any doubt regarding the standard of proof applicable to the 
issue of insanity. Appellant now seizes upon 2 few phrases 


* The court stated: 

“The defendant is not required to prove that he is insane—or was insane— 
or that he had a mental disease or defect at the time of these charges or 
these offenses. * * * When he puts that issue in question, as he has here, 
the mental condition of the defendant then becomes a critical element in 
this case; and the government must then prove beyond a reasonable doubt 
that the defendant had no mental disease or defect, or, if he did, that -the 
acts here charged were not the product of his disease or defect.” (Tr. 
880-81.) 

“I repeat that it is your responsibility to determine whether the prosecu- 
tion has established beyond a reasonable doubt that the defendant has 
no mental disease or mental defect as I have defined them.” (Tr. 881-82.) 

“Jf you find beyond a reasonable doubt that at the time of the acts charged 
the defendant was not suffering from a mental disease or defect, your de- 
Uiberations as to the defendant’s criminal responsibility are concluded.” 
(Tr. 883.) 

“But your task will not be complete upon finding, if you do, that * be 
the government has failed beyond a reasonable doubt to prove the absence 
of 2 mental disease or defect when the acts charged were committed.” (Tr. 
883-84.) 

“The burden of proof, as I have said, is upon the prosecution to establish 
beyond a reasonable doubt, either that he did not have a mental disease at 
all; or that if he did have, it did not bring about these acts charged against 
him.” (Tr. 886.) 

“Now, in reaching a determination as to whether the government has 
established beyond a reasonable doubt, as is its burden. * * *” (Tr. 889). 

“You must bear in mind at all times that the burden is on the government 
to prove each and every element, including this one, beyond a reasonable 
doubt.” (Tr. 890.) 
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from a ten page instruction and claims that they were mis- 
leading (Br. 34-37). He seems to attach a magical quality to 
the words, “if you find”—a quality which somehow vitiates the 
entire import of an otherwise accurate instruction. This Court 
has refused to recognize that the challenged language has the 
devastating effect appellant would ascribe to it. A second- 
degree murder conviction was affirmed by this Court where the 
jury was instructed that it “must first find two elements pres- 
ent” before it might acquit by reason of insanity, and where 
disease and productivity were described by the court as “re- 
quirements” of the defense of insanity. Misenheimer v. United 
States, 106 U.S. App. D.C. 220, 271 F. 2d 486 (1959) (D.C. 
Cir. No. 14974, J.A. 199-201). An instruction that “it must 
appear” that the defendant’s act was a product of disease or 
’ defect to warrant an acquittal by reason of insanity was ap- 
proved in Bailey v. United States, 101 U.S. App. D.C. 236, 248 
F. 2d 558 (1957), cert. denied, 355 U.S. 919 (1958). 

Appellant would undoubtedly attack the instruction this 
Court suggested in Durham v. United States, 94 US. App. D.C. 
228, 214 F. 2d 862 (1954): “Thus, your task would not be com- 
pleted upon finding, if you did find, that the accused suffered 
from a mental disease or defect. He would still be responsible 
for his unlawful act if there was no causal connection between 
such abnormality and the act.” 94 U.S. App. D.C. at 241, 214 
F.2d at 875. This Court’s statement that the “ultimate issues” 
for the jury are “whether the evidence shows the existence of 


. & mental disease” and “whether the defendant’s act was the 


product of the mental disease, if one be found to exist,” 
Hawkins v. United States, 114 U.S. App. D.C. 44, 47, 310 F. 2d 
849, 852 (1962), could not withstand the brutal logic of appel- 
lant’s attack. However, the attack is. not based upon: logic. 
Only by fragmenting the court’s lengthy and accurate instruc- 
tion can appellant begin to achieve the result he desires. Such 
an approach renders. rational analysis impossible. Only by 
examining the instruction in its entirety can it be accurately 
appraised. Martin v. United States, 109 US. App. D.C. 83, 
284 F. 2d 217 (1960). So examined, the trial court’s instruc- 
tion in the instant case is without defect. The procedural 
aspects of the defense of insanity and its substantive elements 
were stated accurately and without confusion. If absolute 
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precision is not contained in certain separate phrases of the 
court’s charge, that defect may be excused on the ground that 
the test cannot be fully stated in a single sentence, and justi- 
fied on the basis of the desirability of communicating with 
jurors who might find the repeated use of double and triple 
negatives totally incomprehensible. 


Il. Appellant’s motion to dismiss the indictment because of 
the lapse of time between the crimes he committed and the 
date of his arrest was properly denied. 

Appellant contends that the trial court abused its discretion 
in denying a motion to dismiss the indictment because of a 
lapse of 173 days between the date of the first offense charged 
in the indictment and the date of his arrest. That this con- 
tention has no constitutional foundation was recognized by this 
Court in Nickens v. United States, D.C. Cir. No. 17,785, 
decided September 19, 1963, (slip opinion, p.3): 


Appellant’s claim relating to the delay between the 
date of the offense and the commencement of criminal 
prosecution is not covered by Rule 48(b) of the Federal 
Rules of Criminal Procedure or by the Sixth Amend- 
ment, but rather it relates to the applicable statute of 
limitations. Harlow v. United States, 301 F. 2d 361, 
366 (5th Cir. 1962), cert. denied, 371 US. 914. Appel- 
lant does not contend that this prosecution is barred by 
any statute of limitations. 


Appellant’s motion to dismiss the indictment pursuant to 
Rule 48(b), Fed. R. Crim. P., was addressed to the sound dis- 
cretion of the trial court. Nickens v. United States, supra. 
Absent an abuse of that discretion, the decision of the trial 
court is not subject to reversal. United States v. McWilliams, 
82 U.S. App. D.C. 259, 163 F. 2d 695 (1947). The propriety 
of the court’s ruling in the instant case is manifest. The time 
between offense and arrest is substantially shorter here than it 
was in the Nickens case—even if that time is measured from 
the date of the first offense. Appellant was charged with three 
offenses which occurred in November of 1961 (J.A. 1-2). That 
the investigation of his criminal activity continued is indicated 
by the fact that a fourth “buy” was made on January 25, 1962— 
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only three months before appellant was arrested (J.A. 2). As 
late as March 21, 1962, Officer Thompson was still involved 
in his undercover investigation of appellant and other drug 
peddlers (Tr. 680-82). A complaint was filed against appel- 
lant on April 24, 1962, and he was arrested two days later (Tr. 
51, 250). There was no delay between the termination of 
Thompson’s investigation and appellant’s arrest, as there was 
in Nickens (Tr. 44). The Nickens case is dispositive of appel- 
lant’s challenge to the trial court’s denial of his motion to dis- 
miss the indictment. The circumstances in the instant case 
provide even greater support for the court’s exercise of its dis- 
cretion than was available in Nickens. . 


IIL In view of the complete absence of evidence from which 
the jury might conclude that appellant’s repeated offenses 
were manufactured by the Government, the trial court 
properly refused to instruct on the defense of entrapment. 


Only those theories of defense which are supported by evi- 
dence need be submitted to the jury. Tatum v. United States, 
88 U.S. App. D.C. 386, 190 F. 2d 613 (1951). Submission of 
an issue unsupported by evidence would constitute nothing 
more than an open invitation to the jury to engage in conjec- 
ture and speculation—an invitation to ignore the facts pre- 
sented. In the instant case, appellant advanced alternative 
theories of defense at trial. He asserted that he had not com- 
mitted the offenses charged and, if the jury should disbelieve 
his denial, that the acts committed were the products of men- 
tal disease. Appellant did not assert that he was entrapped, 
nor did the Government’s testimony provide an evidentiary 
foundation for that assertion. Thus, the record contains no 
justification for submitting the issue of entrapment to the jury. 

On four separate occasions, Officer J. B. Thompson saw ap- 
pellant sitting in the Colt Lounge. On each of those occasions, 
Thompson approached appellant and asked whether he had 
any marihuana. He did. He instructed Thompson to go to a 
place where the sales could be conducted in private. He fol- 
lowed Thompson and made the sales. (Tr. 23-32.) There was 
no use of an intermediary, no delay until the seller obtained his 
supply, no transportation of appellant in a Government vehi- 
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for the sale. Compare Johnson v. United States, 114 U.S. App. 
D.C.—, 317 F. 2d 127 (1963). Appellant was in business. He 
hed marihuana in his possession. Upon receiving an offer to 
purchase, he immediately agreed to sell. He was not persuaded, 
importuned or coerced. “It is difficult to conjure up more 
complete evidence of [four] open and direct sales than we 
have here.” Berry v. United States, D.C. Cir. No. 17752, de- 
cided September 19, 1963 (slip opinion, p. 4). Appellant was 
not entrapped into carrying a supply of marihuana from 
which he dispensed cigarettes in “ready compliance” when pre- 
sented “with what looked to him like a good opportunity to do 
some of the very business he was equipped and so ready to 
transact.” Ibid. 

Appellant suggests that the jury might have found entrap- 
ment from the fact that he was introduced to Officer Thompson 
by a person whom he knew (Br. 23). This introduction oc- 
curred before the commission of any of the offenses charged 
in the indictment (Tr. 137). The person performing the in- 
troduction, Carl Younger, purchased marihuana from appel- 
lant in Thompson’s presence on the day of the meeting and 
again on a subsequent date (Tr. 138, 171, 205-07). Younger 
was charged with these offenses, not appellant (Tr. 138-39, 
295). That Younger refused to purchase drugs for Thompson 
until he was convinced that Thompson was “clean” (Tr. 135) is 
not relevant to the issue of whether appellant was entrapped. 
Certainly, he was not entrapped into transferring marihuana 
to Younger. His own admission that he had frequently pur- 
chased narcotics for Younger and others would preclude that 
possibility (Tr. 304-05, 338, 341). See Sullivan v. United 
States, 95 US. App. D.C. 78, 219 F. 2d 760 (1955). The mere 
fact that Thompson was introduced to appellant by a person 
whom appellant was accustomed to dealing with is not suffi- 
cient to raise the issue of entrapment. Berry v. United States, 
supra. To the contrary, appellant’s admitted and established 
willingness to violate the narcotics laws with Younger and 
others precluded any necessity for an entrapment instruction. 
Sullivan v. United States, supra; Markham v. United States, 
191 F. 2d 936 (7th Cir. 1951). 
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It has frequently been held that no instruction’ is required 
regarding a defense which is precluded by the accused’s own 
testimony. E.g., Greatreaks v. United States, 211 F. 2d 674, 
677 (9th Cir. 1954). In accordance with that general principle, 
courts have almost uniformly held that the defense of entrap- 
ment is not available to an accused who denies commission of 
the offense charged.‘ In Hansford v. United States, 112 U.S. 
App. D.C. 359, 303 F. 2d 219 (1962), this Court rejected that 
view. The Hansford decision, however, does not suggest that 
the accused’s denial of guilt is irrelevant to the. question of 
whether an entrapment instruction is required. The relevance 
of denial is plain; it requires the accused to assert that induce- 
ment, a fact which he bears the burden of proving,’ is estab- 
lished solely by Government testimony. In the instant case, 
Government testimony did not establish the element of induce- 
ment. Merely presenting appellant “with the opportunity to 
commit an offense in order to detect criminality rather than to 
instigate it,” does not constitute inducement. Hansford v. 
United States, supra, 112 U.S. App. D.C. at 362, 303 F, 2d at 
222; See also Lopez v. United States, 373 US. 427, 434-35 
(1963). Appellant affirmatively denied that he had been en- 
trapped. Thus, there was no factual issue to present to the 
jury. 

The quantitative and qualitative nature of evidence which 
warrants an instruction on the defense of entrapment can only 
be defined by examining cases which have held the instruction 
necessary. In Sorrells v. United States, 287 US. 435 (1932), 
the Supreme Court found an evidentiary’ basis for the instrue- 
tion where ~ 


*.* * the evidence was. sufficient: to warrant a fding 
that the act for which defendant was prosecuted. was 
instigated by the prohibition agent, that it was the crea- 
ture of his purpose, that defendant had no previous 
disposition to commit it but. was an industrious, law- 
Tig. Brown v. United States, 261 F. 24 848 (9th Cir. 1968) ; Rodrigues v. 
United States, 227 B. 2d 912 (5th Cir. 1956) ; United. States v--Pagano,; 207 
F. 2d 884 (24 Cir. 1968) ; Nutter v. United States, 280 Fed. 484 (4th Cir. 


1923). 
® United States v. Sherman, 200 ¥. 2d 880, 882-83 (2d Cir. 1952). 
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abiding citizen, and that the agent lured defendant, 
otherwise innocent, to its commission by repeated and 
persistent solicitation in which he succeeded by taking 
advantage of the sentiment aroused by reminiscences of 
their experiences as companions in arms in the World 
War. 287 US. at 441. [Emphasis added.] 


The evidence would warrant no such conclusions in the instant 
case. Appellant was not “an industrious, law-abiding citizen.” 
He was a convicted felon who, by his own admission, regularly 
used narcotics, purchased narcotics unlawfully, and transferred 
narcotics to others (Tr. 304, 314-15, 338-41). It would strain 
the imagination to find that appellant “had no previous dis- 
position” to commit the offenses charged where he readily and 
regularly demonstrated immediate willingness to accept 
Thompson’s offers to. purchase (Tr. 23-32). There is no evi- 
dence upon which the jury might conclude that appellant was 
“lured” into committing the offenses “by repeated and persis- 
tent solicitation.” Compare M asciale v. United States, 356 
US. 386 (1958) (defendant approached repeatedly before he 
committed offense). Provided with opportunities to, make 
sales, appellant took immediate advantage of the opportunities 
for personal profit. He sold his merchandise at approximately 
four times its cost (Tr. 23-32, 343). “He took the precaution 
of getting the cash before delivering the narcotics.” Fletcher 
vy. United States, 111 U.S. App. D.C. 192, 193, 295 F. 2d 179, 
180, cert. denied, 368 U.S. 993 (1961). He was motivated by 
greed, not sentiment. Where the evidence ‘so conclusively 
demonstrates the willingness of the accused to sell drugs when- 
ever the opportunity was presented, a conclusion that the 
offense was “instigated” by the Government would ‘be. wholly 
unwarranted’ See Demos v. United States, 205 F. 2d 596 
(5th Cir. 1953). he 

The quantum of proof which necessitates an entrapment in- 
struction ‘is greater than that which justifies ‘instruction on 
other defenses, Unlike virtually any other defense the accused 


* «[Tjhe evidence in this.case,could not create a reasonable doubt in the 
the requisite 
intent as to-each element of the crime 
104 U.S. App. D.C. 128, 182, 250 F. 2d 943, 948 (1958), 
959 (1959). 
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may assert, the defense of entrapment does not negative any 
element of the crime charged, nor does it purport to establish 
that the accused did not engage in criminal activity. Entrap- 
ment presents “facts collateral or incidental to the criminal act 
to justify acquittal on the ground of an-overriding public policy 
to deter instigation of crime by enforcement officers. * * pied 
Gorin v. United States, 313 F. 2d 641, 654 (1st Cir. 1963). 
Where established, the defense of entrapment does not prove 
the absence of an essential element of the crime, as demonstra- 
ted by the fact that inducement by a private individual does 
not constitute a defense. Henderson v. United States, 237 F. 
2d 169 (5th Cir. 1963). Since by the defense, the accused 
merely attempts to avoid the consequences of his criminal be- 
havior by attacking the conduct of enforcement officials, entrap- 
ment has properly been characterized as an affirmative defense 
which the defendant must establish by a preponderance of 
evidence. Gorin v. United States, supra; Proposed Official 
Draft of Model Penal Code, Entrapment § 2.13 (1962) ; Tenta- 
tive Draft No. 9, Model Penal Code, p. 20’ (1959); see also 
United States v. Sherman, supra. Unless there is substantial 
evidence from which the jury might reasonably conclude that 
the defendant’s behavior was the “product of the creative activ- 
ity of Government officials,” * an instruction on the defense of 
entrapment would be inappropriate. Cf., Shewmaker v. Capi- 
tal Transit Co., 79 US. App. D.C. 102, 143 F. 2d 142 (1944). 
In the instant case, the evidence is not merely insubstantial, it 
is nonexisting. The trial court properly refused to provide the 
jurors with an opportunity to reach a finding unsupported by 


any evidence. 


IV. The jury was properly instructed regarding the 
factors to be considered in evaluating the testimony of 2 
psychologist. 

Whether a psychologist should be allowed to render an expert 
opinion as to the presence or absence of ‘mental disease is a 
question which “must be left in each case to the traditional 
discretion of the trial court subject to appellate review.” 
Jenkins v. United States, 113 U.S. App. 300, 308, 307 F. 2d 
637, 645 (1962). Exercising that discretion in the instant case, 


' Sorrelis v. United States, supra. 
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the court allowed a psychologist to render such an opinion. 
The court so ruled, over the Government’s objection, after 
exhaustive examination of the psychologist’s qualifications. 
The examination revealed that the witness received a degree 
as a Doctor of Education in 1959 (Tr. 367, 504), that his major 
field of study had been counseling psychology (Tr. 504), that 
most of his work since graduation had been with epileptic 
children (Tr. 359), that he had been serving a one year resi- 
dency at Saint Elizabeths Hospital in clinical psychology since 
July of 1961 (Tr. 359), that he had examined 24 patients in the 
maximum security ward of the hospital during his four month 
assignment to that ward (Tr. 366), and that he had never 
testified in court (Tr. 370). It is apparent that this witness 
had far less experience in the field of clinical psychology than 
did the three witnesses offered in Jenkins: “Two were chief 
psychologists at the hospitals where they were employed, and 
the third had diagnosed more than a hundred patients during 
his three years at St. Elizabeths.” 113 U.S. App. D.C. at 300, 
fn. 24. Nevertheless, the witness was allowed to express the 
opinion that appellant was suffering from an “inadequate 
personality.” (Tr. 515, 521.) 

Before stating his opinion, the witness repeatedly described 
the nature of a psychologist’s expertise and the basis for his 
own opinion as follows: 


Ordinarily a psychologist administers a battery of 
tests to one who has been referred for testing. From 
that battery of tests, we gain a picture of the personality 
of the individual. (Tr. 363.) 

A clinical psychologist is one who deals with the 
personality structure. * * * The clinical psychologist, 
by means of the various tests that are used, attempts to 
evaluate the personality of the individual. (Tr. 368-69.) 

This is merely a picture of the personality as I see it 
as a result of the battery of tests which I gave to Mr. 
Redfield. (Tr. 399.) 

In my opinion, the conclusions that we have drawn as 
a result of this battery of tests are as nearly accurate a 
portrayal of his personality as we are able to give. (Tr. 
447.) 
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He stated that a psychologist’s training consists of studying “the 

psychology of the personality, the structure of the personality.” 

(Tr. 448.) 

Upon the basis of this testimony, the court made the follow- 

ing comment in its charge to the jury: 
In this case we have had no lay witnesses. We have 
only experts. We have the psychologist who is not an 
expert in diagnoses of the mind, in the sense that he isn’t 
trained, as a psychiatrist is, to study the condition of 
the mind. He studies—and is trained in this study— 
one’s personality and the psychology that one possesses 
which he can, in a proper case, relate to a mental con- 
dition. (Tr. 882.) [Emphasis supplied.] 

Appellant objected to this comment (Tr. 894-96). To correct 

any erroneous impression which may have been given, the 

court subsequently elaborated upon the comment in a fashion 

which made it perfectly clear that the comment was not in- 

tended to disparage the testimony of the psychologist: 


As I have said to you, he [the psychologist] is trained 
in the study of the personality and psychology of given 
individuals, which, as I also said to you, justifies him in 
reaching certain conclusions; and his conclusions may. 
have a relationship to the state and condition of the mind 
of a given individual. And the other doctors said that 
they did use his tests, his charts and the conclusions in 
forming their own conclusions. So T had no intention of 
disparaging the testimony or the value of Dr. Crofoot’s 
testimony to you. I only point out to you the limitation 
of the testimony or the expertise of a psychologist: as 
distinguished from a psychiatrist. (Tr. 900.) 
This comment was entirely consistent with the psychologist’s 
own evaluation of his qualifications. It added nothing to the 
testimony which had already been adduced: It certainly did 
not amount to a command to disregard the witness’ opinion 
regarding appellant’s mental condition. 
Tf the court has discretion to determine whether a psycholo- 
gist is qualified to render an opinion in'a given case, it must 
also have the discretion to comment upon the nature of the 
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psychologist’s qualifications. Where that comment is-entirely 
consistent with the evidence, as it was in the instant:case, it 
does not constitute error. To predicate reversal upon the 
court’s accurate appraisal of the psychologist’s qualifications 
would require that this Court attach:a distorted and dispropor- 
tionate significance to that appraisal. 


V. The trial court’s instructions correctly related possession 
of narcotics to the crime charged in count ten of the in- 
dictment and to appellant’s admission that he had unlaw- 
fully possessed heroin. 


On April 26, 1962, appellant was arrested as he left the United 
States Courthouse (Tr. 250). He had 43 capsules of heroin in 
his possession at the time (Tr. 254). At trial, appellant testi- 
fied that he saw a person whom he knew as a narcotic peddler 
throw the capsules to the ground while attempting to elude the 
police. He picked up the capsules, knowing they contained 
heroin, and took them to his home. The morning he was 
arrested, he had used seven capsules. (Tr. 321-23.) He ad- 
mitted that the remaining capsules were in his possession at 
the time of arrest (Tr. 321). Counts nine and ten related to 
these circumstances. 

Appellant was charged with a violation of 21 USC. § 174 in 
count ten. He contends that “the jury should have been told 
that while possession was sufficient evidence to authorize con- 
viction under the tenth count, if the jury should believe appel- 
lant’s explanation, upon which it could have found that he did 
not violate ‘the substantive provisions of 21.U.S.C. § 174, he 
should be found not guilty.” (Br. 30.) Such an instruction 
would have been patently improper. Since appellant was given 
concurrent sentences of equal duration on counts one, three, 
five, seven and ten (J.A. 11), it is not necessary for this Court 
to consider the merits of his challenge to the instruction which 
related solely to count ten. Hirabayashi v. United States, 320 
US. 81 (1943). 

Appellant assumes that any explanation of possession is ac- 
ceptable if it tends to rebut the ultimate facts charged in the 
indictment. Without disputing that principle in general, it 
is sufficient to note that, as applied to the facts of this case, the 
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instruction given could work no prejudice. Appellant’s 
testimony could not, under any construction, amount to an 
explanation or a defense to count ten of the indictment. In 
fact, his testimony constituted a virtual confession to the “con- 
cealment” charged. He knew that the person who discarded 
the narcotics possessed them illegally. He knew the capsules 
contained heroin. He did not assert that he was unaware that 
the drugs had been imported contrary to law. Compare 
Griego v. United States, 298 F. 2d 845 (10th Cir. 1962) (accused 
denied knowledge of unlawful importation). He did not show 
“facets and circumstances which rebut, or tend to rebut, the 
natural inference of unlawful importation or [his] knowledge 
of it * * *,” as is required. Yee Hem v. United States, 268 
US. 178, 184 (1924). “It goes with out saying that Congress 
did not intend that an explanation which showed guilty knowl- 
edge by the defendant would suffice.” United States v. Moe 
Liss, 105 F. 2d 144, 146 (2d Cir. 1939). Appellant was not 
deprived of an opportunity to rebut the facts presumed under 
21 US.C. §174. However, he took advantage of that oppor- 
tunity to offer direct evidence of those facts, obviating any 
necessity for application of the presumption. 
CONCLUSION 
Wherefore, it is respectfully submitted the judgment of the 

District Court be affirmed. 

Davin C. ACHESON, 

United States Attorney. 

Frank Q. NEBEKER, 

Freperick G. SMITHSON, 

GerraLp A. MEssERMAN, 

Assistant United States Attorneys. 
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ARGUMENT 
I. 


THE RECORD CONTAINS SUFFICIENT EVIDENCE OF OFFICIAL 

TNDUCEMENT ON THE PART OF THE GOVERNMENT SO THAT THE 

JURY COULD HAVE FOUND THAT THE ALLEGED OFFENSE WAS THE 
PRODUCT OF THE CREATIVE ACTIVITY OF THE GOVERNMENT | 


A reading of the Government's Brief shows a necessity to define at 


the outset the issue in this case. The precise question is whether 
sufficient evidence of inducement on the part of the Government is present 
so as to warrant a jury instruction on the defense of entrapment. The 
issue is not whether the facts in this case actually do constitute en- 
trapment. That is a matter for the trier of the facts -- the jury. The 
Government has referred to such irrelevant matters as igtaas entrapment 


may be maintained as an alternative defense when the accused denies the 


-2- 
alleged acts (Government Brief, p. 15). Further, the Government has 
embarked on an extensive discourse of Gorin v. United States, 313 Fad 
641 (1st Cir. 1963), which was concerned with whether the Government or 
the defendant has the burden of persuading the jury on the entrapment 
issue, as well as the quantum of proof required. Since the instant case 
deals only with whether there was sufficient evidence to warrant instruc- 
ting the jury on the defense in the first place, the Gorin case is entirely 
inapplicable. 

In support of its position that the evidence is "nonexisting” 
(Government Brief, p. 17) on the defense of entrapment, the Government, 
drawing inferences from the record most favorable to it, depicts Appellant 
as a sinister character plying the narcotics trade with avarice and greed. 


Thus, according to the Government, Appellant is a "convicted felon" who 


regularly used narcotics, purchased them unlawfully, and transferred 


narcotics to others (Government Brief, p. 16). In short, "Appellant 

wes in [the narcotics] business. He had marihuana in his possession. 
Upon receiving an offer to purchase, he immediately agreed to selL” 
(Government Brief, p. 14). "Provided with opportunities to make sales, 
appellant tock immediate advantage of the opportunities for personal 
profit. He sold his merchandise at approximately four times its cost," 
taking the precaution of getting the cash before delivering the narcotics 
(Government Brief, p. 16). Thus, Appellant is "motivated by greed, not 
sentiment" (Government Brief, p. 16) and has shown an "admitted and 
established willingness to violate the narcotics laws” (Government Brief, 


p. 14). Summing up, the Government has characterized Appellant as a 
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hardened dispenser of narcotic drugs, an integral part of this unsavory 


business and a prime source of the misery being afflicted upon innocent 
‘and unfortunate addicts. The Government has painted Appellent in the 
darkest light possible. 

It is not necessary to determine whether the inferences drawn by the 
Government are justified by the record. The important point is that these 
are not the only inferences of fact the record will permit. Thus, the 
jury could very well find that Appellant was an unfortunate drug addict, 
who had been afflicted with this hubit by reason of ea serious illness. 
Further, Appellant's financial means were very limited and he regularly 
pooled his funds and shared drugs with other addicts, inclading one 
Younger. There is evidence showing that Appellant never unlawfully sold 
drugs prior to the alleged sales in the indictment. It should be clear 
that Appellant controverted the Government's entire case on “predisposi- 
tion" to sell drugs. This in itself is a jury question and thus the 
Government cannot use its "predisposition" case as & basis for denying 
jury consideration of the entrapment question. 

Looking at the alZeged sales the evidence shows that the undercover 
police officer, Thompson, used Appellant's friend, Younger, ne an inter- 
mediary, to gain acquaintance with Appellant. The police officer very 
carefully, by his own testimony, did not obtain drugs directly from 
Appellant at first, but allowed Younger to facilitate at least two trans- 
fers. Tt vas only then that Thompson felt secure enough to deal directly 
with Appellant. Further, the jury could find that it was neturel for 


Appellant to have marihuana in his possession, not for the purpose of 


=~ k= 
making sales, but in order to satisfy his addiction or to share with 
friends. In light of Appellant's continual financial struggle to satis- 
fy his narcotics habit, the dangling of Government funds before him by 
the undercover police officer could have represented a means or “reward” 
for Appellant to acquire additional drugs. Thus, Appellant was induced 
to obtain the profit represented by the Government money for the drugs he 
hed for his own addiction, so as to be able to acquire a greater supply 
for the future. Moreover, it could be found that Appellant would have 
considered such e course of action with Thompson only because of the 
previous occurrences involving his friend Younger. In short, the jury 
could find that the Government had implanted in the mind of an otherwise 
innocent person the disposition to commit the alleged offense. Sorrells 
v. United States, 287 U.S. 435, 44e (1932). 

The question before the Court now is not which of the factual 
inferences in the above paragraphs is the more plausible. That is the 
job of the jury. But the crux of the matter does lie in the many and 
far-ranging inferences of fact that could be found by the jury, particu- 
larly recognizing that the law gives "full play" to the "broad . . . 
scope” of a "reasonable mind" -- the jury -- to draw justifiable infer- 


ences of fact. Curley v. United States, 81 U.S. App. DeC. 389, 392, 


160 P.2d 229, 232 (1947). This Court has recognized that inducement may 


take many different forms. Johnson v. United States, 317 F.ad 1e7, 218 
(D.C. Cir. 1953). ‘The evidence of inducement in this case, including 
particularly the use of the Government funds, the use of an unsuspecting 


intermediary, and the "reward" offered to Appellant, provide the jury 
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with the evidentiary basis to evaluate the question of entrapment. 
Johnson v. United States, 317 F.2d at 108. Certainly, the evidence 
could create a reasonable doubt in the mind of a reasonable man as to 
the validity of the Government's position that Appellant hed not been 
entrapped. Cf. Heideman v. United States, 104 U.S. App. D.C. 128, 132, 
259 F.2i 943, 947 (1958). In these circumstances, the question was 
clearly for the jury to decide. : 

The Government has sought to distinguish the facts in this case from 
those in Johnson v. United States, supra, where this Court found an 
entrapment instruction was required. In addition, the Govaxtaisint hes 
attempted to bring the instant case within the facts of Berry v. United 
States, D.C. Cir. No. 17752, decided September 19, 1963. Neither effort 
on the part of the Government has been successful. 

It has already been shown that the instant case contains the factors 
of inducement noted by this Court in Johnson, 317 F.2d at 128. ‘There is 
no indication in Johnson that the Court placed any significance in the 
use of an automobile or the delay until the defendant obtained his 
supply (Government Brief, pp. 13-14). As to the delay, it has already 
been demonstrated that Appellent had a logical reason for having marihuana 
in his possession, other than for sale. Further, it is this point that 


distinguishes Appellant's situation from Berry. The evidence there was 


In any event, the record shows that Thompson used an automobile 
for transporting Younger in order to bring about the eventual 
introduction to Appellant (Tr. 213). 
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that the defendant had the drugs in his possession for one purpose -- 
to make a sale. Moreover, while the Government has referred to the 
introduction of the police officer by an intermediary in Berry, the 
circumstances are entirely different. The police officer made a direct 
purchase the first time he met the defendant. He did not have to let 
the intermediary make that or subsequent purchases for a month or more 
before he had sufficient confidence to deal directly with the defendant. 
II. 
THE RECORD DOES NOT CONTAIN DIRECT EVIDENCE OF ALL OF THE 
ESSENTIAL ELEMENTS OF THE CRIME IN 21 U.S.C. § 17%; MERE 
UNAUTHORIZED POSSESSION OF NARCOTICS BY ITSELF IS MT 
THE VIOLATION UNDER THE STATUTE 

Under the tenth count of the indictment charging a violation of 
21 U.S.C. § 174, the Trial Court instructed the jury that possession of 
the heroin was sufficient evidence to authorize conviction, and in the 
absence of an explanation of possession by Appellant consistent with a 
legal, authorized possession, the jury would have to find Appellant 
guilty (Tr. 876). Appellant objected to this instruction on the grounds 
that it made his guilt or innocence turn solely on his right to possession 


of the heroin, when it was clear that unauthorized possession of the drug 


was not the prohibited act in 21 U.S.C. § 174 (Appellant's Brief, pp. 29-34). 


The Government contends that this limitation on Appellant's defense 
to the legislative presumption in the statute "could work no prejudice” 
(Government Brief, p. 21). Thus, the Government contends that there was 
"direct evidence” of the essential elements of the crime which are pre- 


sumed under the statute by reason of possession of heroin, thereby 
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"obviating any necessity for application of the presumption" (Government 


Brief, p. 21). 

The Government's position is patently in error. There is no direct 
evidence of all of the essential elements which constitute the crime in 
21 U.S.C. § 174. These are: 

2 importation of the heroin by some one; and 


3) the defendant's knowledge of such unlawful Siportation:” 
Griego v. United States, 298 F.2d 845, 848 (10th Cir. 1962). 


"(1) receipt, concealment, or sale of heroin by the defendant; 
unlawful 


The Government supplied no direct evidenc -- and the record contains 
none -- of either the unlawful importation of the heroin or Appellant's 
Imowledge of such unlawful importation. These are essential elements of 
the crime. Harris v. United States, 359 U.S. 19, 23 (1959); casias v. 
United States, 302 F.2d 513 (10th Cir. 192); United States v. Massiah, 
307 F.2d 62, 71 (2a Cir. 1962). : 

While the Statute provides that the essential elements of unlawful 
importation of the heroin and the accused's knowledge of this fact may be 
presumed from the possession of narcotic drugs, it is clear that "posses- 
sion is not an element of the offense charged.” Cellino v. United States, 
276 F.2d 941, 943 (9th Cir. 1960). Moreover, even if possession is shown, 
this does not in itself require conviction. This is made clear by the 
Second Circuit in the recent case of United States v. Evans, 312 F.2d 
556, 557 (2a Cir. 1963). | 

"Tis Court recently held, construing the statutory provision, 

that ‘once the Government has proved possession of what in’ 

fact was a narcotic drug, it need do no more to get to the: 

jury, which may convict unless the defendant explains the 


possession to its satisfaction.’ United States v. Mont, 
306 F.ai ho, 416 (2 Cir., 1962). In short, a finding of 
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possession authorizes conviction, but does not compel it. 


It permits the jury to infer that all of the elements re- 
quisite to conviction were proved by the Government to 


their satisfaction. Since the jury, despite proof of 

possession, may find that one of those elements was lacking, 

it is incumbent upon the trial judge not only to explain 

properly the function of the statutory ‘authorization’ but 

also to instruct on each and every element -- unlawful 

importation, knowledge, and facilitation or sale -- of the 

offense charged. Cf. United States v. Agueci, 310 F.ad 

817 (2a Cir., 1%2); United States v. Massiah, 307 F.2d 

62 (2a Cir., 1962)." (Emphasis added.) 

Thus, the Trial Court's instruction that Appellant should be found guilty 
unless he showed that his possession was a legal, authorized possession 
is clearly in error. 

The Government contends that Appellant "offered no adequate explena- 
tion" (Government Brief, p. 9) for his possession of the heroin and that 
his "testimony could not, under any construction, amount to an explanation 
or a defense to count ten of the indictment" (Government Brief, p. 21). 
Further, the Government states that "his explanation wes consistent only 
with guilt, not with innocence" (Government Brief, p. 10). Such sweeping 
statements are not supported by the record. Certainly, Appellant's 


testimony was consistent with innocence of two key elements of the 


statute, namely, unlawful importation of the heroin with his knowledge 


2/ ‘This is evident from the fact that if Appellant had not testified 
at all, a jury could have found him not guilty because it could 
have found one of the elements was lacking. See Erwing v. United 
States, 32 U.S.L. Week 2191, October 29, 1963. 
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of the fact. 


The Supreme Court has stated that an accused can earn an acquittal 


of the charge under 21 U.S.C. § 174, by offering evidence tending to 
controvert the presumption under the statute arising from possession of 
the heroin. Harris v. United States, 359 U.S. 19, 23 (1959). Certainly, 
Appellant's explanation tended to coatrovert the presumed fact that he 
had Imowledge of an unlawful importation of the heroin. Further, while 
the Government imputes "guilty Imowledge" to Appellant on the besis of 
his testimony, it cannot be maintained that Appellant's explanation of 
possession showed any knowledge of an unlawful importation of the heroin, 
which is an essential element under the statute. Whether Appellant's 
explanation shows "guilty knowledge” of a violation of some other statute. 
is, of course, irrelevant. He has been charged only under 21 U.S.C. § 174. 
II. 
THE RULE OF LAW THAT THE GOVERNMENT HAS THE 
BURDEN OF PROOF ON THE INSANITY DEFENSE WAS 
NOT MADE PLAIN AND CERTAIN TO THE JURY 

The Government has not denied that the Trial Court's instructions 
contained numerous erroneous statements indicating that the burden of 
proof on the defense of insanity was on Appellant (Appellant's Brief, 
pp. 34-37; Tr. 883-84, 886). The Government, nevertheless, claims that 
these statements do not affect the validity of the Court's instruction. 
3/ ‘he Government states that Appellant "did not assert that he was 

unaware thet the drugs had been imported contrary to law” (Government 

Brief, p. 21). However, Appellant pleaded not guilty to the charge 

in the Tenth Count of the indictment which alleged that the drugs in 

question had been imported contrary to law with his knowledge. In 

these circumstances, it was not necessary that he state his position 


again. His plea, together with his explanation of possession, is 
evidence that he had no knowledge of unlawful importation. 
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In its effort to evade the plain error of the Trial Court, the 


Government has referred to certain cases involving the defense of in- 
4 


sanity. However, in none of these cases does the Court deal with 
the narrow, precise issue that Appellant has raised, namely, whether the 
burden of proof instruction to the jury on the insanity defense may con- 
tain statements indicating that the burden is on the defendant, even 
though stating many times that the burden is on the Government. There- 
fore, the cases cited by the Government do not distinguish nor show 
inapplicable the decision of this Court in Blocker v. United States, 

110 U.S. App. DeCe 41, 286 F.2d 853 (1961), where it found that an 
insanity instruction similar to the one in the instant case necessitated 
ae new trial. 

The Government next argues that the instruction mst be viewed in 
its entirety. This, of course, is the same contention that was made in 
the Blocker tase and which was rejected by six judges of this Court in 
that en banc decision. Indeed, as the majority found in Blocker, it 
is viewing the instruction as a whole, with the conflicting statements, 
that creates the comfusion. Further, the fact that the Government has 
found more correct than incorrect statements (Government Brief, p. 10) 
Goes not erase nor mitigate the confusion. As stated by this Court, 

4/ Misenheimer v. United States, 106 U.S. App. D.C. 220, 271 F.ad 
1959); Ba v. United States, 101 U.S. App. D.C. 236, 

248 F.2d 548 (1957)$ Durham v. United States, Ob U.Se ADP. D.C 

228, 2U; F.2d 862 (1954); Hawkins v. United States, 114 U.S. App. 

D.C. 4k, 310 Fead 849 (1962). 


See the dissenting opinion in Blocker, 110 U.S. Appe D.C. at 
63-65, 288 F.2d at 875-77. 


Ph bee 
“we cannot speculate that the correct statements obliterated in the minds 


of the jurors the repeated erroenous statements." Isaac v. United States, 


109 U.S. Apps DeCe 34, 37, 284 F.2d 168, 171 (1960). 
Lastly, the Government makes the plea thet the “defect [in the in- 


struction] may be excused on the ground that the test cannot be fully 
stated in a single sentence, . . -" (Government Brief, p. 12). ‘the 
view that an imperfect instruction may be tolerated on the ground that 
the rule of law on the burden of proof is difficult was laid to: rest by 
this Court in the Isaac case. 

"We recognize that the problems posed by the burden-of-proof 

rule in respect to the defense of insanity are somewhat diffi- 

cult, but the rule of law is plain and absolutely certain.'! 

It should be made plain and certain to juries in such cases." 

109 U.S. App. DeCe at 37, 284 Fad at 171. 
The rule oe rig ee ore er ee oe 
certain in the instant case. Therefore, Appellant must be granted a new 
trial. 

Iv. 
Tf IS PREJUDICIAL ERROR TO TELL THE JURY THAT 
A QUALIFIED CLINICAL PSYCHOLOGIST Is NOT 
TRAINED IN THE STUDY OF THE MIND 
The Government claims that the comments of the Trial Court regarding 


Appellant's clinical psychologist witness were "consistent with the 
evidence" (Government Brief, p. 20). While the Trial Court may comment 


6/ ‘The Government contends that Appellant has attached a "magical 
quality" to the words "if you find" in the Court's instruction 
(Government Brief, p. 11). In Blocker, this Court noted the great 
significance that words, such as “if you find", "where it is found” 
and "you mst find", may have in indicating to the jury that the 
burden of convincing them -- which is the burden of proof -- is 
on the defendant. 110 U.S. ADDe D.C. at 43, 288 F.2d at 855. 


- 12 - 
on the qualifications of a clinical psychologist that has rendered an 
expert opinion, it is clear in the instant case that the Court's remarks 
were not consistent with the training and experience of a clinical 
psychologist, either as shown by the evidence in this case or as recOg= 
nized by this Court in Jenkins v. United States, 113 U.S. App. D.C. 
300, 305-09, 307 F.2d 637, 642-46 (1962). 

The fatal flaw in the instruction is the Court's statement that a 
psychologist "is not an expert in diagnoses of the mind" (Tr. 882) and 
that "he is not an expert trained in the study of the mind” (Tr. 900). 
This is directly contrary to the evidence of record relating to the 
training and experience of Appellant's clinical psychologist witness, 
and it is directly contrary to the statement of this Court that the 
training of a clinical psychologist “involves some -- and often mich -- 
training and experience in the diagnosis and treatment of mental dis- 
orders." Jenkins v. United States, 113 U.S. App. D.C. at 307, 307 F.ad 
at Oby. 

Since it was the training and experience of the clinical psychologist 
in mental disorders that allowed him to render an opinion in the first 
place, the Court's comments clearly were prejudicial to Appellant. It is 
no answer, as the Government contends that the Court's comments "did not 


amount to a command to disregard the witness* opinion regarding appellant's 


mental condition” (Government Brief, p. 19). For how can the jury receive 


fairly and impartially the expert opinion of the clinical psychologist on 
the mental condition of Appellant when the Court tells the jury that the 


psychologist is not an expert in diagnoses of the mind and that he is not 
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trained in the study of the mind. In these circumstances, prejudicial 
error is patent and a new trial is required. 
Ve 
APPELLANT'S LEGISLATIVE RIGHTS UNDER THE STATUTE OF 
LIMITATIONS CANNOT BE TURNED AGAINST HIM SO AS TO 
DENY HIS CONSTITUTIONAL RIGHT TO A SPEEDY TRIAL 

The Government takes the position that Appellant has not been denied 
his Constitutional right to a speedy trial since the onceebniee was 
initiated within the time of the applicable statute of limitations 
(Government Brief, pp. 12-13). However, the Government cannot use the 
statute of limitations as a means of abridging Appellant's Constitutional 
rights. 

In considering the matter of the time limit within which a prosecution 
mist be instituted, it is clear that ". . . Congress may establish what- 
ever limitation upon criminal actions it considers suitable, subject ee n8 
to the Constitutional right to a speedy trial ... ." United States 
v. Pack, 20 F.R.D. 209, 211 (D. Del. 1957), App. dismissed, 2h7 F.2d 168 
(3rd Cir. 1957). (Emphasis added.) Thus, the legislature is free to 
implement the Constitutional right and, indeed, it may provide protection 
greater than the Constitutional right. But the minimum right of the 
accused to a speedy trial is preserved by the command of the Sixth Amend~ 
ment, whatever the terms of the statute may be. : 

In criminal law a statute of limitations is an absolute bar to the 
prosecution and is a right created by the legislature for the protection 


of persons’ accused of crimes. Chaifetz v. United States, 109 U.S. ADD. 


D.C» 349, 351-52, 288 F.24 133, 135-36 (1960); Benes v. United States, 
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276 F.2d 99, 108-09 (6th Cir. 1960). Certainly, a right created by 
Congress for the protection of an accused person cannot be seized upon 
by the Government so as to deny that person his Constitutional rights 
under the Sixth Amendment. 

This Court has recognized that the Constitutional guarantee that an 
accused shell enjoy a speedy trial "protects against undue delays in 
presenting the formal charge as well as delays between indictment and 
trial." Mam v. United States, 113 U.S. App. D.C. 27, 29-30, 304 F.ad 
394, 396-97 (1962). ‘he long delay of almost six months by the Government 
in initiating the prosecution was prejudicial to Appeldant. It hampered 
him in preparing his defense in support of his denial of the alleged sales 
of marihuana. Further, all of the delay was caused by the Government and 
it has not been shown by the Government that Appellant suffered no serious 
prejudice. Williams v. United States, 102 U.S. Appe D.C. 51, 53, 250 Fead 


19, 21 (1957). As such, the delay was clearly "purposeful" and "oppres- 


sive", Pollard v. United States, 352 U.S. 354, 361 (1957), requiring that 


the indictment be dismissed. 


Respectfully submitted, 


/s/ Robert N. Duggan 


Robert Ne 
(Appointed by this Court) 
Raymond M. Zimmet 
Attorneys for Appellant 


Klegsbrumn & Hanes 
71O Ring Building 
Washington 36, D. C. 


November 18, 193 


CERTIFICATE OF SERVICE 


I hereby certify that I have personally served a copy of the 


Reply Brief for Appellant upon David C. Acheson, Esquire, attorney 


for Appellee, by leaving a copy with the person in charge of his 
office in the United States Court House, Washington 25, D. C., this 
18th day of November, 193. 
/s/ Robert Ne Duggan 
Robert Ne Duggan 


IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA cradinited States Court of Appeals 
for the District of Columbia Circuit _ 


FILED FEB 14 1964 


Mathes §Meatons 


Vs No. 17,818 


Roland B. Redfield, 


United States of America, 


Appellee 


PETITION FOR RESEARING BEFORE THE DIVISION 
OR, IN THE ALTERNATIVE, REHEARING EN BANC 


In a decision dated Jamary 30, 194, this Court has affirmed the 


judgment below. Appellant, by his counsel, pursuant to Rule 2 of the 


General Rules of the United States Court of Appeals for the District of 
Columbia Circuit, hereby petitions for rehearing before the Division 
or, in the alternative, rehearing en banc. 


In support of this petition, Appellant states as follows: 


I. 

Appellant was charged with selling marihuana to an undercover 
police officer. He denied the charges and so testified in the District 
Court. At the same time, he requested an instruction on entrapment in 
the event the jury should find, contrary to his testimony, that the 
sales did occur. The two alternative defenses were requested on the 
authority of the en banc majority opinion of this Court in Hansford v. 


United States, where it was specifically stated that such alternative 


defenses are consistent: 


"Tt was consistent with defendant's denial of the transaction 
to urge that if the jury believed it did occur the government's 
evidence as to how it occurred indicated entrapment." 112 U.S. 
App. D.C. 359, 362, 303 F.ad 219, 221 (1962). 


The District Court refused to instruct the jury on entrapment and this 


Court found no error in this refusal. 

The Court's reasoning on the refusal to submit the entrapment 
question to the jury is contained in only two sentences, as follows: 

"The Government's testimony that appellant participated in 

the transactions was accepted by the jury. The defendant's 

evidence simply failed to establish the defense of entrap- 

ae not even raising a possible jury question regarding 
The first sentence certainly does not provide a valid basis for not 
submitting the entrapment issue to the jury. The fact that the jury 
believed the government's testimony that the sales were actually meade 
only disposes of appellant's defense that he did not participate in the 
sales. It is only then that the question of entrapment really comes 
into play. For, as Hansford teaches, when the jury believes the 
government's evidence that the transactions did occur, the next step 
is to consider whether the government's evidence as to how they occurred 
does in fact indicate entrapment. The jury was never given an oppor- 
tunity to deliberate on the latter alternative. 

As to the second sentence, this fails to recognize that substantial 
evidence on the question of inducement on the part of the government 
does not have to come from the defendant but rather comes from the 


government's own testimony. This is made clear by the portion of: 


-3- 


Hansford quoted above. In Hansford an officer of the Narcotics Squad 


testified that he (1) furnished government money to a special employee 


(2) saw the special employee hand the defendant the money, and 

(3) shortly thereafter observed the latter hand the special employee a 
packet containing four capsules of heroin. On such facts, in an opinion 
joined by seven judges of this Court, it was concluded: "Thus, the 
possibility of entrapment arose,” 112 U.S. App. D.C. at 360, 303 F.2d 
at 220. The majority opinion also stated that "the evidence points 
toward inducement by the Government . . . due to the use of . . . [the 
intermediary] -who had been supplied by the Police Department with funds 
for the purchase.” 112 U.S. App. D.C. at 364, 303 F.2d at 22h. The 
important point here is that it was not the defendant's evidence that 
raised the possible jury question of entrapment, but the evidence of the 
government. 

In Johnson v. United States, 317 F.ad 127, 128 (D.C. Cir. 193), 
the Court noted that there was (1) the furnishing of government money 
by a police officer, (2) an intermediary acting for the officer in 
carrying out the transaction and (3) a "reward" to the accused as part 
of the transaction. It was then concluded: 

"Tis is enough to raise a factual issue of official induce- 

ment for the jury to decide one way or the other." 317 F.ai 

at 128. 

In short, "the conduct charged as criminal could be found to be attrib- 
utable to the action of the officer... ." 317 F.2d at 128. In the 


instant case the government's testimony showed similar instances of 


-he- 

inducement upon the part of the government through (1) the use of 
government money (2) the use of appellant's friend as an unwitting 
intermediary end (3) a reward to appellant as part of the traneawbton: 


(Brief of Appellant, pp. 22-27). All of this evidence was established 


by the government's own testimony. In sum, within the meaning of the 


Hensford and Johnson cases there was a sufficient basis for submitting 
the question to the jury. | 

If the defendant is to be seddled with the burden of coming forward 
with evidence on entrapment, as the Court seems to rule, then this 
effectively precludes the maintenance of alternative defenses ani imekes 
a mllity of Hansford. For how can the defendant tell the jury that he 
did not participate in the transactions and at the same time supply 
evidence that he committed the transactions only because he was induced 
by the government. Such en illogical requirement ignores the practical 
situation that evidence on inducement comes from the government itself. 


This arbitrarily deprives the accused of a valid alternative defense. 


i. 

Appellant raised an alternative defense of not guilty by reason of 
insanity. This Court in its opinion hes agreed that the jury was in- 
structed erroneously on at least one occasion as to the burden of proof 
on this issue. However, the Court went on to ignore this prejudice to 
appellant and in conclusory fashion stated: 

". , . upon consideration of the instructions as a whole we : 


think it clear that on the issue of insanity the jury under- 
stood that the burden was not upon appellant and that the 


- 5 - 

Government mist prove beyond a reasonable doubt that he had 

no mental disease or defect, or, if he did, that the acts 

charged were not the product of such disease or defect." 
Although the Court has pointed to only one instance in which the jury 
was not instructed correctly there were at least two other instances 
when, if not erroneous, the instructions did nothing to clear up the 
uncertainty left by the admittedly erroneous instruction (Brief for 
Appellant, pp. 34-36). In short, the net result of the instruction on 


the burden of proof was confusion. Blocker v. United States, 110 U.S. 


App. D.C. 41, 43, 288 F.2d 853, 855 (191). 


While the Court in the instant case seems convinced that the jurors 
would be more likely to act on the correct instructions than on the 
incorrect ones, this is in direct conflict with the en banc majority 
opinion in Blocker dealing with a similar situation. There it was 
found that "Perhaps the jurors were more likely to act on the correct 
instructions than on the incorrect one but we cannot be certain that 
any juror did so." 110 U.S. App. D.C. at 44, 288 F.2d at 856. Appellant 
should be granted a new trial just as was done in Blocker. 

Appellant is entitled to a clear and precise instruction on the 
insanity defense. As stated by this Court: 

™,. . . the rule of law [on burden of proof] is plain and 


absolutely certain. It shovld be made plain and certain 
to juries in such cases.” 


Isaac v. United States, 109 
UeSe ADD. D.C. 34, 37, 204 F.ai 168, LTL (1960). 


This was not done in the instant case. 


ea 


Tit. 

In connection with the alleged sales of marihuans to an undercover 
police officer the government delayed 173 days or almost six months 
before initiating the prosecution and apprising appellant of the sapenes 
This prejudiced appellant in preparing an effective defense to the charges 
and violated his Constitutional rights to due process of law oer the 
Fifth Amendment and to a speedy trial under the Sixth Amendment. | 

As this Court recognized in Mickens v. United States, 323 P28 808 
(D.C. Cir. 1963), a delay by the government in initiating the prosecution 
can result in a deprivation of a due process of law. In light of the 
circumstances and nature of the alleged crime, namely, the sale of 
marihuana on a particular date, appellant was prejudiced and handicapped 
in preparing his defense, including such matters as his own whereabouts, 
companions as witnesses, etc., by the passage of almost six noite time. 
With no reason to suspect that he would have to defend someday against 
serious charges, the events of the time in question rapidly faded away 
from memory. 

Indeed, with the continuing time lag, such as involved here, the 
accused becomes less and less able to meet the charges, while the 
government's case, with its detailed written reports, etc., bacdebe 
stronger and stronger. See Taylor v. United States, 99 U.S. App. D.C. 
at 186, 238 F.ai at 262. The government should not be allowed to take 


advantage of this peril to the accused. Few, if any, persons can. 


sufficiently pinpoint happenings of a certain day six months ago in order 


- “s - 
to refute effectively claims of the type involved here. 
All of the delay involved here was caused by the government since 
appellant was not a fugitive or in any way seeking to avoid the police. 


Thus, the delay was "caused by the deliberate act of the government." 


Pollard v. United States, 352 U.S. at 362. In these circumstances, 


there has been a clear denial of appellant's Constitutional rights. 

WHEREFORE, in consideration of the above premises, appellant | 
respectfully requests that he be granted a rehearing before the Division 
or, in the alternative, rehearing en banc. 


Respectfully submitted, 


/s/ Robert N. Duggan 


Robert N. Duggan 
(Appointed by this Court) 
Attorney for Appellant 


Klagsbrunn & Hanes 
TLO Ring Building 
Washington 36, D.C. 


February 14, 1964 


CERTIFICATE OF COUNSEL 


The foregoing Petition for Rehearing is presented to the Court 


in good faith and not for the purpose of delay. 


/s/ Robert N. Duggan 


Robert N. Duggan 
(Appointed by this Court) 
Attorney for Appellant: 


CERTIFICATE OF SERVICE 


I hereby certify that I have personally served a copy of this 
Petition upon David C. Acheson, Esquire, attorney for Appellee, by 


leaving a copy with the person in charge of his office in the United 


States Court House, Washington 25, D. C., this 1th day of February, 
196). 


/s/ Robert N. Duggan 
Robert N. Duggan 


